


JEDO BOARD OF DIRECTORS AGENDA (Revised)

December 11, 2019
6:00 p.m. - City Council Chambers
214 SE 8" Street, 2™ Floor, Topeka, Kansas

1. CALL TO ORDER
2. ROLL CALL
3. ACTION ITEMS:

APPROVAL of September 11, 2019 JEDO Board Meeting Minutes

APPROVAL of Project Cay Incentive Agreement

APPROVAL of Project Oyster Funding in the amount of $96,000

APPROVAL of Incentive Funding for Project Emerald in the amount of $1,222,000
APPROVAL of Project Lightning Incentive Agreement

APPROVAL of reallocation of Mars incentive funds originally allocated for construction of a fire
house and authorizing JEDO Chair to execute amendment to original agreement dated July 27, 2011.
APPROVAL to provide liquidated damages reimbursement in the amount of $12,045 to HTK
Architects

APPROVAL of JEDO Contract Agreement for Services with GO Topeka

APPROVAL of 2020 GO Topeka Public Budget and Business Plan

APPROVAL of 2019-2020 Carryforward Agreement

K APPROVAL of Choose Topeka Funding

mmEoaws

—TEQ

4. NON-ACTION ITEMS:
A. Third Quarter Report

5. PUBLIC COMMENT

6. REMINDER: 2020 JEDO Board Meeting Dates per the JEDO Operational Rules:
e Wednesday — February 12, 2020
e Wednesday — May 13, 2020
e Wednesday — September 9, 2020
e Wednesday — December 9, 2020

7. ADJOURNMENT

Public Comment Policy: Comment from members of the public shall be entertained on each actionable agenda item and at the end of
each meeting. Comment shall be limited to topics relevant to JEDO business. Members of the public wishing to speak must notify

the City Clerk before 5:00 p.m. on the date of the meeting via email at cclerk@topeka.org or call 785-368-3940. This requirement
shall not apply to items added during the meeting. Members of the public will be given four (4) minutes to speak and must maintain
proper decorum relating to public meetings. Agenda: Agendas are furnished at least five (5) business days prior to each meeting and
posted on the City of Topeka web page at www.topeka.org/JEDO and the Shawnee County web page at www.snco.us/jedo. To make
arrangements for special accommodations please call 785-368-3940 or 785-368-3941. A 48-hour advance notice is preferred.

Revised Agenda 12-5-19
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Joint Economic Development Organization Board Minutes
September 11, 2019

City Council Chambers, 214 SE 8th Street, Topeka, Kansas, Wednesday, September 11, 2019.

The Joint Economic Development Organization (JEDO) Board Members met at 6:00 p.m. with the
following voting Board Members present: Deputy Mayor Sandra Clear and Councilmembers Tony
Emerson and Michael Lesser and Shawnee County Commissioners Bill Riphahn, Kevin Cook and Bob
Archer -6. City of Topeka Mayor Michelle De La Isla presided -1.

Nonvoting Board Members Present: Councilmembers Hiller, Padilla, Jensen, Mays and Coen.
Absent: Councilmember Ortiz.

Mayor De La Isla asked for a moment of silent medltatlon to remember the victims of September 1,
2001. ;

APPROVAL of Minutes from the meeting of May 8 2019, was presented

Councilmember Lesser moved to approve the Minutes of May 8 2019 The motlon seconded by
Commissioner Cook carried unanlmously (7 0- O) ‘

APPROVAL of JEDO 2018 Independent Audltor s Report was presented

Jessica Lamendola, City of Topeka Admmlstratlve &F 1nan01al Serv1ces Director, gave a brief
overview of the 2018 fiscal audit which includes the Independent Auditor’s Report:

e Governmental Fund Balance Sheet and Statement of Net Position
Governmental Fund Revenues
Expendltures and Changes in Fund Balance and Statement of Activities
Notes to the Basic Financial Statements /
Independent Auditor’s Report on Internal Control over Financial Reporting and on Compliance
and Other Matters Based on an Audit of Financial Statements Performed in Accordance with
Government Auditing Standards. :

Deputy Mayor Clear asked for clariﬁeation of the required supplementary information and omitted
information described in theilndependent Auditor’s Report.

Brenda Flanagan, Summers, Spencer & Company, P.A., reported it was their opinion, the required
supplementary information was not necessary to fairly present financial statement information for the
JEDO Board. She stated the audit was conducted with generally-accepted and government auditing
standards and was not conducted to express opinion on internal control. She noted no material
weaknesses were reported during the audit.

Councilmember Hiller commended GO Topeka on their 2018 Independent Auditor’s Report and noted
that 2018 was the first fiscal year of transition and changes in accounting for the Greater Topeka
Partnership organization. She expressed her appreciation to staff for their hard work.
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¢ Investment Incentive of $2,000/million in real property with a maximum of $300,000
¢ Infrastructure Incentive of $100,000 maximum for utility extensions

Commissioner Archer moved to approve Project Lightning Incentive Funding in the amount of
$1,870,000. The motion seconded by Councilmember Emerson carried unanimously. (7-0-0)

APPROVAL of Project Cay Incentive Funding in the amount of $25,000 was presented.

Barbara Stapleton, GO Topeka Business Retention and Talent Initiatives Vice President, summarized
the project and listed the following requested performance- based 1ncent1ve package:
¢ 4 new full-time jobs over five (5) years with salary ranges dependmg on experience between
$30,000 and $80,000 plus benefits -
e Up to $8, OOO per new job proportionate to salary and in al1gnment with gu1delmes to be paid

annually over five (5) years and not to exceed $l 6,000 in aggregate

¢ Training Incentive of $1,000 per new employee =

¢ Capital Investment of $1.1 million for building purchase 1mprovement expendltures and
equipment purchases ~ v =

Commissioner Archer moved to approve "Pr(‘)ject Cay Incentive Funding in the amount of $25,000.
The motion seconded by Councilmember Lesser carried unammously (7-0-0)

APPROVAL of the reallocatmn of Mars mcentlve funds orlgmally allocated for construction of a
fire house and authorlzmg JEDO Chalr to execute amendment to original agreement dated July
27,2011, was presented.

Mayor De La Isla stated the Clty was requestmg to defer act1on until further discussion on the proposal
occurs. ~ ~~ : ,

Commissioner Archer movedtd defer the reallocation of Mars incentive funds originally allocated for
construction of a fire house and authorizing the JEDO Chair to execute an amendment to the original
agreement dated July 27 2011. The motlon was seconded by Commissioner Cook.

Deputy Mayor Clear asked if there was a date specific for the item to be considered by the JEDO
Board. -

Mayor De La Isla stated a date will be determined once discussions have taken place.

The motion to defer the reallocation of Mars incentive funds originally allocated for construction of a
fire house and authorizing the JEDO Chair to execute an amendment to the original agreement dated
July 27,2011 carried unanimously. (7-0-0)
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e Topeka Innovation Hub Accelerator Program Governance & Startup Filtration (twice a year)

¢ How the program will attract and retain top talent, innovative startups and global corporations;
access Silicon Valley-based venture capital; establish Topeka in the heart of the Animal Health
Corridor; lead the region in innovation and support local companies who need to innovate.

Lindsay Lebahn, Forge Executive Director, commented on Forge Young Professionals of Topeka and
highlighted the following year-to-date statistics and program information:
e 127 events/meetings
e 1780 people attended various events
e 1767 active members
e 27 social media member spotlights
e Washburn Internship: Bridging the Gap between Washburn Un1vers1ty and Downtown
e Topeka Youth Council First Annual Grub Crawl 0
e Continue connecting with community partners ‘

In conclusion, Molly Howey reported staff was currently working on the 2020 budget. She invited the
JEDO Board to meet one-on-one with staff to review the budget to be presented for consideration at
the December 11, 2019, JEDO Board meetmg ‘ ‘

Broadband Project Update was presented

Councilmember Jensen gave the history of the Broadband PI‘OJCC'( and reported he has been working
with Tilson Technologies to identify options for broadband services and determine what internet
services look like for the Topeka—Shawnee County community. He offered to discuss options on how
to move forward with Shawnee County Commissioners at their next commission meeting. He stated
broadband services in the County would not be feasible without subsidies and noted the Broadband
Assistance Gulde wrll be drafted once the pohcles are completed by both City and County entities.

Deputy Mayor Clear asked What other communltles are doing to offer broadband services to all
citizens.

Councilmember Hiller asked if the}kCity and County need to establish revise or remove any policies for
a solution to providing access to broadband services. She questioned if digital literacy was a factor
that should be seriously considered - not just simply broadband access.

Councilmember Jensen stated other cities are using subsidies to offer internet access and he concurs
with Councilmember Hiller in the possibility of the need to address digital literacy. He reported some
City policies have been identified and recommendations have been given for County policies.

Commissioner Cook requested a discussion item be added to a future Shawnee County Commission
meeting agenda to allow Councilmember Jensen to discuss with Commissioners what needs to be
clarified and revised in County code.

DISCUSSION on GO Topeka Contract was presented.
JEDO Board Minutes
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Lazone Grays expressed concern with ensuring quality of life for City and County citizens and how the
JEDO Board impacts the community as a whole.

Mayor De La Isla acknowledged Commissioner Archer’s work in the community and thanked him for
his support and leadership.

No further business appearing the meeting was adjourned at 7:41 p.m.
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Agenda Item No. 3B

JEDO Board Meeting
December 11, 2019 - 6:00 P.M.

Approval of

Project Cay Incentive
Agreement



INCENTIVE AGREEMENT

This Incentive Agreement is effective December  , 2019, and is entered into between

the following parties:

GO TOPEKA: GROWTH ORGANIZATION OF TOPEKA/SHAWNEE COUNTY,

INC.

719 S. Kansas Ave., Suite 100

Topeka, KS 66603

Phone: (785) 234-2644

Fax: (785) 234-8656

Contact Person/Title: Molly Howey, Senior V.P., Economic Development

PROJECT CAY

WHEREAS, PROJECT CAY is a limited liability company that is in good standing and
qualified to do business under the laws of the state of Kansas; and

WHEREAS, PROJECT CAY through its affiliate is contemplating investing
approximately One Million One Hundred Thousand Dollars ($1,100,000.00) to purchase,
improve and equip additional office space in Shawnee County, Kansas; and

WHEREAS, PROJECT CAY intends to expand its operations and, in the process, create
four (4) full time jobs over the next approximately five (5) years; and

WHEREAS, GO TOPEKA desires to assist and promote PROJECT CAY by offering up
to Twenty-Five Thousand Dollars ($25,000.00) in employment, training and investment
incentives; and

WHEREAS, PROJECT CAY acting in reliance upon the incentives set forth in this
Agreement, has decided to maintain and expand its operations in Shawnee County, Kansas; and

WHEREAS, the parties wish to memorialize their understanding regarding the details of

the incentive package through this legally enforceable contract.




WITNESSETH:
NOVW, THEREFORE, in consideration of such mutual benefits and the mutual
covenants and agreements expressed herein, the parties covenant and agree as follows:

1. Local Employment Incentive. GO TOPEKA agrees to provide to PROJECT

CAY an employment incentive of up to Sixteen Thousand Dollars ($16,000) (the “Employment
Incentive™) for new Full Time Employment Positions created by PROJECT CAY over five (5)
years, subject to the limitations and requirements outlined herein. The eligibility for
Employment Incentive of a new Full Time Employment Position is based on annual employee

compensation as follows:

Annual Compensation Total Employment Incentive Per Year
e $30,000 - $39,999 $3,000 $600

e $40,000 - $49,999 $4,000 $800

e $50,000 - $59,999 $5,000 $1,000

e $60,000 - $69,999 $6,000 $1,200

e $70,000 - $79,999 $7,000 $1,400

e $80,000 or more $8,000 $1,600

A Full Time Employment Position receiving compensation of less than $30,000.00 annually is
not eligible for an Employment Incentive.

As used in this agreement, a “Full Time Employment Position” is an employee position
that includes approximately 2080 paid hours of service in Shawnee County, Kansas, during each
calendar year. For purposes of determining eligibility for Employment Incc;,ntives (and the
amount thereof), compensation includes salary, bonuses or other cash incentives paid by
PROJECT CAY to a full-time employee in a calendar year, but does not include benefits. Each
position shall be eligible to receive health insurance benefits, at least part of the premiums of
which are paid by PROJECT CAY, and paid time off. Nothing herein shall require that a Full
Time Employment Position be held by the same person, nor shall this Agreement preclude
PROJECT CAY from changing the title, purpose or utility of a position (as long as it meets the
other requirements identified herein, including compensation). Each Full Time Employment
Position must be one in which PROJECT CAY withholds and pays all federal, state and local
employment taxes attributable to the employee. More than one position cannot be aggregated to

qualify for an Employment Incentive.




Only new Full Time Employment Positions shall be eligible for the Employment
Incentive. A “new” Full Time Employment Position is an otherwise eligible Full Time
Employment Position that is in excess of and in addition to the one (1) Full Time Employee
employed by PROJECT CAY as of September 1, 2019.

A Full Time Employment Position shall not fail to qualify for the Employment Incentive
if the position is vacated (voluntarily or otherwise) and PROJECT CAY is undertaking an open
and active search and such position is filled within one hundred eighty (180) days after the
vacancy during the calendar year. If unfilled for longer than one hundred éighty (180) days
during a calendar year, the position will cease to qualify as Full Time Employment Position and
will not be eligible for an Employment Incentive for that year.

Notwithstanding anything to the contrary herein, a maximum Employment Incentive
available hereunder shall not exceed Sixteen Thousand Dollars ($16,000) in the aggregate. To
qualify for the Employment Incentive, the Full Time Employment Positions must commence on
or after September 1, 2019 and be hired and receiving compensation by December 31, 2024.

Installments of the Employment Incentive shall be available to be earned for up to five
(5) consecutive years plus One Hundred Twenty-Two (122) days, with the first qualifying year
beginning on September 1, 2019 (with the Employment Incentive installment relating to Full
Time Employment Positions established in 2019 paid in 2020), and the last qualifying year
(depending when a position was added) ending on December 31, 2024 (with the first
Employment Incentive installment relating thereto paid in 2025). The Employment Incentives
shall not exceed Three Thousand Four Hundred Dollars ($3,400) in any one calendar year.

GO TOPEKA will endeavor to make incentive payments according to the following
schedule:

e New Full Time Employment Positions hired between September 1, 2019 and December

31, 2019 will be eligible to receive the first incentive payment installment in 2020;

e New Full Time Employment Positions hired between January 1, 2020 and December 31,

2020 will be eligible to receive the first incentive payment installment in 2021;

e New Full Time Employment Positions hired between January 1, 2021 and December 31,

2021 will be eligible to receive the first incentive payment installment in 2022;

e New Full Time Employment Positions hired between January 1, 2022 and December 31,

2022 will be eligible to receive the first incentive payment installment in 2023;




e New Full Time Employment Positions hired between January 1, 2023 and December 31,

2023 will be eligible to receive the first incentive payment installment in 2024;

e New Full Time Employment Positions hired between January 1, 2024 and December 31,

2024 will be eligible to receive the first incentive payment installment in 2025;
provided, however, that PROJECT CAY must first provide GO TOPEKA with sufficient
documentation relating to such employment levels (as required elsewhere herein). GO TOPEKA
shall make all reasonable efforts to complete payment of all incentive payments within sixty (60)
days of the receipt of such sufficient documentation relating to employment levels.

The parties recognize there may be some turnover and fluctuations in PROJECT CAY’s
employment levels. Therefore, subject to the termination provision, a position may qualify for
an Employment Incentive in one year after failing to qualify in a prior year.

For purposes of illustration, if PROJECT CAY hires throughout the period between
January 1, 2020 and December 31, 2020 three (3) new Full Time Employment Positions
receiving compensation of at least $30,000 and one (1) new Full Time Employment Positions
receiving compensation in excess of $80,000.00, it would be eligible to receive an Employment
Incentive installment in the amount of $3,400 [(3 x 600) + (1 x 1,600)] in 2021 upon receipt and
verification of appropriate documentation.

2. Employment Incentive Calculation Documentation. When and as reasonably
requested by GO TOPEKA, PROJECT CAY shall provide GO TOPEKA with state and federal

employment tax returns and/or other information reasonably necessary to establish employment
levels in Shawnee County, Kansas, for purposes of calculating Employment Incentives and
monitoring PROJECT CAY’s performance hereunder. GO TOPEKA is granted the right to audit
payroll and human resources records at any time during the term of this Agreement. GO
TOPEKA is granted the right to reduce payments made to PROJECT CAY by amounts found to
be improper, unauthorized or unsubstantiated. GO TOPEKA shall have sole authority in this
regard and shall base its decision upon information submitted, including absence of documents to
substantiate expenditure.

3. Employee Training Incentive. GO TOPEKA agrees to provide to PROJECT

CAY an Employee Training Incentive for up to five (5) years and One Hundred Twenty Two
(122) days totaling up to, but not to exceed Four Thousand Dollars ($4,000.00) (the “Employee
Training Incentive”). GO TOPEKA shall reimburse PROJECT CAY in the amount of One




Thousand Dollars ($1,000.00) per trained Full Time Employment Position for verifiable training
costs including, but not limited to, tuition, computer software for in-house training and other
direct training costs incurred from September 1, 2019 to December 31, 2024. GO TOPEKA
shall not reimburse PROJECT CAY for incidental costs associated with training such as travel
expenses, meals, and lodging. The Employee Training Incentive payment(s) shall be made to
PROJECT CAY beginning in the first quarter of 2020 for training costs incurred in 2019 upon
proof of approved training expenses in the form of paid invoices, or other verifiable records
confirming payment for approved training expenses. Subsequent payments for training expenses
incurred shall be available on a quarterly basis thereafter. Payment for expenses incurred in a
particular quarter shall be made the following quarter assuming all necessary documentation has
been submitted and approved. Training for any employee at PROJECT CAY who holds a Full
Time Employment Position is eligible for the Employee Training Incentive as described in this
agreement; however, in order to be eligible for the full Employee Training Incentive provided for
in this section, at least four (4) Full Time Employment Positions must be created by PROJECT
CAY during the eligibility period stated herein.

4. Real Estate and Equipment Investment Incentive. For each Two Hundred

Twenty Thousand Dollars ($220,000.00) in expenditure for the purchase of real estate, including
associated transaction costs, and the improvement thereof including purchase of equipment to be
housed in its real estate located in Shawnee County, Kansas made by PROJECT CAY in Topeka,
Shawnee County, Kansas up to but not to exceed a total capital investment of One Million One
Hundred Thousand Dollars ($1,100,000.00) GO TOPEKA shall pay an incentive to PROJECT
CAY of One Thousand Dollars ($1,000.00) (The “Real Estate and Equipment Investment
Incentive”). The aggregate of said real estate and equipment investment incentive payments
shall not exceed Five Thousand Dollars ($5,000.00). The real estate and equipment investment
incentive payments shall be made to PROJECT CAY upon GO TOPEKA’s receipt of closing
documents showing the purchase of the real estate along with any and all appropriate
documentary evidence showing further capital investment in the real estate for the construction
or renovation of improvements thereon and the purchase of said equipment.

S. Use of Funds. The funds received by PROJECT CAY pursuant hereto shall be

used for the purpose of purchasing and improving real estate and equipment in Shawnee County,




Kansas and for the employment and training of persons to be employed in Shawnee County,
Kansas.

6. Termination. If PROJECT CAY fails to maintain at least a minimum of one (1)
Full Time Employment Position in Shawnee County, Kansas, in any calendar year, between
September 1, 2019 and December 31, 2024, (which is the last year in which to qualify for an
Employment Incentive), this Agreement shall be deemed terminated and GO TOPEKA shall not
be required to make any further Employment, Training or Real Estate Incentive Payments to
PROJECT CAY under this Agreement.

7. Notices. Any notices required or permitted to be given pursuant to this
Agreement may be delivered in person or mailed, certified mail, return receipt requested, to the
addresses identified above.

8. Miscellaneous. The following miscellaneous provisions shall apply to this
Agreement:

a. PROJECT CAY agrees to make every reasonable effort to use, if qualified,
Shawnee County residents to fill the new Full Time Employment Positions in Shawnee County,
Kansas.

b. PROJECT CAY shall provide prompt advance notice to GO TOPEKA of any
material change in PROJECT CAY’s ownership, control or management, including issues of
insolvency or bankruptcy, or other material changes that could reasonably result in a default by
PROJECT CAY under any agreement to which it is a party related to the matters set forth herein,
or a change in the Full Time Employment Positions maintained in Shawnee County, Kansas.

c. PROJECT CAY agrees to participate in a public event with GO TOPEKA in
Shawnee County, Kansas, celebrating the employment expansion contemplated by this
Agreement. Such event would include general recognition of JEDO’s and GO TOPEKA’s
involvement in the project.

d. This writing contains the entire agreement reached between the parties hereto
with respect to the subject matter hereof, and may be amended only in writing, duly executed by
all parties concerned.

e. This Agreement shall be interpreted under the laws of the State of Kansas, with

venue being solely in the state District Court of Shawnee County, Kansas. In the event any




provision is found to be unenforceable or unconstitutional, all other provisions shall remain in
full force and effect.

f. Time is of the essence of this Agreement.

g. By signing this Agreement, the parties affirm that they have the authority of their
respective corporations to enter into this Agreement and bind their respective entities.

h. This Agreement shall bind and inure to the benefit of the parties to this
Agreement, their heirs, legal representatives, assignees, transferors and successors.

i. No failure by a party to insist on prompt performance by the other party of its
obligations hereunder shall constitute a waiver of rights under the Agreement. Similarly, the
waijver by a party of any breach of any provision of this Agreement shall not operate or be
construed as a waiver of any subsequent breach of that same or any other provision.

j- This Agreement may be executed in counterparts, each counterpart shall be
deemed an original, and, when taken together with other signed counterparts, shall constitute one
agreement, which shall be binding upon and effective as to all parties.

k. The parties acknowledge and agree that PROJECT CAY shall not assign, transfer,
hypothecate or otherwise encumber this Agreement and its rights hereunder, without the prior
written approval of GO TOPEKA.

1. Sarbanes-Oxley and similar legislation may have application to, or affect the
accounting for, this Agreement by PROJECT CAY.

m. GO TOPEKA makes no representation as to the taxability or tax effect of this
Agreement and the incentive payments hereunder.

n. GO TOPEKA’s obligations hereunder are contingent upon approval hereof by the
Joint Economic Development Organization (“JEDO”) and the continued funding of GO
TOPEKA at adequate levels through a portion of the Shawnee County retailer’s sales tax and/or
by JEDO. GO TOPEKA may unilaterally reduce or eliminate any payments hereunder in the
event that sufficient funds are not available (taking into account GO TOPEKA’s other
obligations). GO TOPEKA will endeavor to give PROJECT CAY advance notice of any
reduction of funds when practical. PROJECT CAY agrees and understands that if there are not
sufficient funds appropriated or available to GO TOPEKA to continue to make any payments
hereunder (taking into account GO TOPEKA’s other obligations), GO TOPEKA may terminate
this Agreement with written notice of termination to PROJECT CAY. The reduction or



elimination of any payments, and/or termination of this Agreement pursuant to this paragraph,
shall not cause any penalty or damages to be charged to GO TOPEKA and PROJECT CAY
waives and releases any rights, causes of action or claims it may have should such insufficiency
of funds occur.

0. In carrying out the terms and provisions of this agreement, PROJECT CAY shall
not unlawfully discriminate against any employee, applicant for employment, recipient of service
or applicant to receive or provide services because of race, color, religion, sex, age, disability,
national origin or any other status protected by applicable federal or state law or local ordinance.

p- PROJECT CAY agrees to make a good faith effort to provide relocating
information to exiéting employees, and/or new employees with information/relocation materials
regarding Topeka and Shawnee County, that support and promote residency within the
Topeka/Shawnee County limits. Annual reporting of these efforts shall be provided to GO
TOPEKA during the incentivized period defined in this Agreement.

q. Every duty, right, or obligation contained in this Agreement imposes an
obligation of good faith in its performance or enforcement. For the purposes of the Agreement,
“good faith” dealing means honesty in fact in the conduct or the transaction concerned.

r. Nothing herein contained shall be construed or held to make any party a partner,
joint venture or associate of another party in the conduct of its business, nor shall either party be
deemed the agent of the other, it being expressly understood and agreed that the relationship
between the Parties hereto is and shall at all times remain contractual as provided by the terms
and conditions of this Agreement.

S. The parties agree to execute and deliver such other documents, agreements or
instruments as may be necessary or convenient to effect the purposes of this Agreement and to
comply with any of the terms hereof.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the date

and year first above written.

“PROJECT CAY”
By:




“GO TOPEKA”
GROWTH ORGANIZATION OF TOPEKA/SHAWNEE COUNTY, INC.

By:
Print Name: Molly Howey
Title: Senior V.P., Economic Development
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MEMORANDUM

To: JEDO
From: Rhiannon Friedman, Business Development Manager
Date: 12.5.19

RE:  Project Emerald Incentive Request

GO Topeka staff has been working with a company (Project Emerald) that is looking to
expand their operations into Topeka. We are seeking approval of the following incentives
so the company can move forward contemplating the receipt of funds on a performance
basis as part of the project.

Below is a summary of the project and the requested incentive package:

Project Emerald:
* 150 new jobs - $45,000 avg. wage + benefits
» 85k+ Square Feet
*  $68M Investment
* Upto 45 acres
«  $884M Economic Impact over 10 years

Incentives Overview:
* Free land (Up to 45 acres at Central Crossing Commerce Park)
* Training grant - $150,000
» Employment incentive - $675,000
* Investment incentive- $237,000
* Infrastructure incentive - $160,000

Total Cash Incentive to Company $1,222,000
All proposed incentives are performance-based, to be paid out as earned and details of

the agreement will be outlined via a formal contract with the company that will come
back to JEDO for approval.
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Final Draft 12/06/19

INCENTIVE AGREEMENT

THIS INCENTIVE AGREEMENT (this “Agreement”) is made and entered into as of

the [__] day of [ ], 2020 (the “Effective Date”), by and between GROWTH
ORGANIZATION OF TOPEKA/SHAWNEE COUNTY, INC., a Kansas non-profit
corporation (“GOT”) and [PROJECT LIGHTNING BUSINESS], a [ 1 [ ],
and its successors and assigns as permitted herein (collectively referred to herein as “Business”).
PRELIMINARY STATEMENTS
Business is a [ 11 ] in good standing and qualified to do business under

the laws of the State of Kansas. Business is contemplating a minimum investment of
approximately $200,000,000 to construct and equip an approximately 1,800,000-square-foot
distribution facility (the “Facility”) at Kanza Fire Commerce Park, in the City of Topeka, Kansas
(the “City”). In the event that Business constructs the Facility, Business would potentially create
an estimated 300 new Full Time Jobs at the Facility. GOT desires to assist and promote
Business by offering a number of incentives, as more specifically set forth herein, including real
property, training grants, employment incentives, facility incentives, and infrastructure
incentives. The parties wish to memorialize their agreement regarding the details of the
incentives to be provided by GOT to Business in this Agreement, subject to the terms and
conditions of this Agreement.

NOW, THEREFORE, in consideration of such mutual benefits and of the mutual
covenants and agreements expressed herein, the receipt and sufficiency of which are hereby
acknowledged by the parties, the parties covenant and agree as follows:

1. Employment Incentive.

(a) Incentive. GOT shall pay Business an employment incentive, as described
below, for each new Full Time Job created and maintained at or serving the Facility by
Business, subject to the exceptions, limitations and conditions below. For purposes of
this Agreement, “Full Time Job” shall mean an employment position with Business or
any of its wholly-owned or controlled affiliates (provided, however, that all Full Time
Jobs described herein shall be located at the Facility regardless of whether hired by
Business or an affiliate) paying a Salary, as defined below, of at least $34,070, averaged
and annualized as described below, plus benefits. As used in this Agreement, “Salary”
shall mean compensation payable to an employee including vacation pay, bonuses,
overtime compensation, but does not include employer-paid payroll taxes nor benefits
such as employer-paid health insurance. For purposes of meeting the $34,070 Salary
requirement of this Agreement, the Salary of all Full Time Jobs submitted by Business
shall be aggregated and divided by the total number of Full Time Jobs to reach an
average Salary of all Full Time Jobs. Such average Salary shall be used to meet the
Salary requirement of this Agreement. GOT agrees to pay Business $3,000 (each, an
“Employment Incentive” and, collectively, the “Employment Incentives™) for each Full
Time Job, paid in five annual installments of $600 each for a period of five calendar
years, provided such Full Time Job is maintained in each year. Such Employment
Incentives shall be paid to Business as follows: on April 30 of each year, GOT will pay

4850-4736-0684.4



the Employment Incentive to Business for each Full Time Job created and maintained
from the prior year. For purposes of determining eligibility for Employment Incentives
(and the amount thereof), compensation includes salary, bonuses, allowances, subsidies
and other cash incentives paid by Business to the Full Time Job in a calendar year but
does not include benefits. Each Full Time Job must be eligible to receive health
insurance benefits, at least part of the premiums of which are paid by Business (which
payments shall be considered cash payments to the employee for purposes of determining
such employee’s Salary for purposes of this Agreement), and a limited amount of paid
holiday and vacation leave. To qualify for an Employment Incentive, Business must
withhold and pay all federal, state and local employment taxes attributable to a Full Time
Job.

(b) Maximum Incentive and Time Limitations. Notwithstanding anything to
the contrary herein, the maximum Employment Incentives payable hereunder shall not
exceed $180,000 in any one year or $900,000 in the aggregate for the term of this
Agreement. To qualify for the Employment Incentives, the Full Time Jobs must be in
place by June 30, 2026. Installments of the Employment Incentive shall be available to
be earned beginning in 2020, if Full Time Jobs are added on or before June 30, 2020,
with the Employment Incentive installment relating thereto paid in 2021. No
Employment Incentives will be payable pursuant to this Agreement after January 1, 2032.

(c) Annual Incentive Payments. GOT hereby agrees to make an incentive
payment on or before April 30" of each year (beginning at the earliest in 2021 and ending
at the latest in 2032) for the qualifying Full Time Jobs; provided, however, that Business
must first provide GOT with the documentation relating to such employment levels as
required by subsection (d) below. Payment of the Employee Incentive is subject to the
terms of Section 6(a) below.

(d)  Annual Incentive Reporting. Before April 1st of each year, commencing
April 1, 2021 through April 1, 2026, Business shall provide a report outlining the new
Full Time Jobs created and maintained from project inception. The report will contain
the employer’s identification number (not tax), hire date, termination date (if applicable),
hours worked, wages paid, and the annualized wage if employee did not work the entire
year. The annualized wage will be determined by multiplying the employee’s hourly
wage times 2,080 hours. For purposes of computing the Facility’s average wage, all full-
time wages will be annualized to ensure it meets or exceeds $34,070. For the period from
April 1, 2021 through April 1, 2031, Business must also report the number of employees
each month in the calendar year to ensure the full-time jobs are maintained during the
ten-year compliance period. After Business delivers the report described above for
calendar year 2030 (by not later than April 1, 2031), Business shall have no further
obligation to submit annual job reporting to GOT.

2. Facility Incentive.

(a) Incentive. GOT hereby agrees to pay Business $2,000 (the “Facility
Incentive”) for every $1,000,000 of Qualifying Facility Costs (as defined below)
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expended by Business in connection with the construction and development of the
Facility.

(b) Qualifying Facility Costs. “Qualifying Facility Costs” as used in this
Agreement shall collectively mean all costs, fees and expenses incurred by Business in
connection with the construction and development of the Facility, including but not
limited to costs, fees and expenses to (i) acquire and/or lease the Facility, as applicable,
(i1) design and master plan the Facility and any related public improvements, (iii) obtain
all approvals, entitlements and permits needed to lawfully construct, use and occupy the
Facility and (iv) improve and construct the Facility and any related clearing, grading,
remediation, site work, paving, landscaping, irrigation and other on- or off-site work
performed in connection with the same.

(c) Maximum Incentive and Payment. The Facility Incentive shall in no event
exceed $300,000 and is subject to the terms of Section 6(b) below. GOT agrees to pay
the Facility Incentive to Business within 90 days of the completion of the construction of
the Facility; provided, however, that Business must first provide GOT with sufficient
documentation evidencing completion of the Facility, including occupancy certificates or
similar evidence showing that the construction of the Facility is complete and that the
Facility is operational.

3. Infrastructure Incentive.

(a) Incentive. GOT hereby agrees to reimburse Business (the “Infrastructure
Incentive”) for all Qualifying Infrastructure Costs (as defined below) expended by
Business in connection with the development of the Facility.

(b) Qualifying Infrastructure Costs. “Qualifying Infrastructure Costs” as used
in this Agreement shall collectively mean all costs, fees and expenses incurred by
Business in connection with designing and constructing infrastructure and public and
private improvements to serve the Facility, including but not limited to costs, fees and
expenses to (i) extend, install, construct and meter utilities such as gas, propane,
electricity, solar, wind, telecommunications, uninterrupted power, water, sanitary sewer,
storm sewer, storm water transport and treatment (collectively, the “Utilities”) to serve
the Facility and surrounding areas, (ii) design and master plan any related public
improvements, (iii) obtain all approvals, entitlements and permits needed to lawfully
construct and use any infrastructure or public improvements, as applicable, and (iv)
finance any related site work, paving, landscaping, irrigation and other on- or off-site
work performed in connection with the construction, use and maintenance of any
infrastructure or public improvements, as applicable.

(c) Maximum Incentive and Payment. The Infrastructure Incentive shall in no
event exceed $100,000. GOT agrees to pay the Infrastructure Incentive to Business
within 90 days of the completion of the construction of the Facility; provided, however,
that Business must first provide GOT with reasonable documentation evidencing
completion of the Facility, including occupancy certificates or similar evidence showing
that the construction of the Facility is complete and that the Facility is operational.
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4, Real Property Disposition.

(a) Property Donation. GOT hereby represents and warrants to Business that
GOT owns the real property and all improvements and appurtenances thereto
(collectively, the “Property”) legally described in the attached Exhibit A in fee, free and
clear of all liens, encumbrances, occupancy rights and other interests except those filed of
record. Within 30 days of Business’s delivery to GOT of written notice, GOT shall
transfer the Property to Business or its designee (including, without limitation, Shawnee
County, Kansas (the “County”)) for $10.00 via special warranty deed (the “Deed”),
subject only to matters of title approved by Business. If Business fails to provide the
forgoing notice on or before the two-year anniversary of the Effective Date, upon written
notice from Business or GOT this Agreement shall terminate, in which event the parties
will be released from all further duties and liabilities hereunder, unless Business and
GOT have agreed in writing to an extension of such two-year term. Within 30 days of
GOT’s provision of the JEDO Approval, as defined below, GOT shall file of record a
notice, in form and substance acceptable to Business, that the Property is subject to
Business’s right to require conveyance of the same pursuant to this Agreement, and that
GOT shall grant no competing rights or other interests in and to the Property while this
Agreement is in effect. GOT will use its best efforts to assist Business in obtaining (i)
any and all approvals needed to lawfully construct and operate the Facility upon the
Property (including but not limited to, upon request of Business, applying for and seeking
such approvals in GOT’s name to the extent permitted under applicable law, provided
that any application fees payable in connection with such applications shall be paid or
reimbursed to GOT by Business) and (ii) a 50% reduction by the City in any and all
permitting fees in connection with the development of the Facility. Business will pay all
costs and expenses in connection with its acquisition of the Property (other than
brokerage fees related to brokers engaged by GOT, transfer taxes and any other costs and
expenses which must be paid by grantor pursuant to applicable law), and taxes, Property
expenses and income will be prorated to the date of Business’s acquisition of the
Property. GOT will at all times be responsible for any so-called ‘greenbelt’ or ‘rollback’
taxes and any other taxes arising from any change in use of the Property.

(b) The representations, warranties and indemnity set forth in the attached
Exhibit B are hereby incorporated into this Agreement.

(©) Conveyance to the County. Business, on a date it determines is
acceptable, upon acquisition of the Property or in connection therewith, shall convey (or
cause to be conveyed) the Property to the County pursuant to a special warranty deed (the
“County Deed”) for the purpose of causing the County to (i) lease the property back to
Business pursuant to the Facility Lease (defined below) and (ii) issue certain industrial
revenue bonds on behalf of Business for the purpose of effecting certain real and personal
property tax abatement, as may be applicable.

(d) Facility Construction, Site Plan and Modifications. Attached as Exhibit C
is a site plan generally depicting the Facility which Business may potentially construct on
the Property in its sole and absolute discretion. The Facility must comply with all
applicable laws, covenants and restrictions. Notwithstanding anything in this Agreement
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to the contrary, Business may, in its sole and absolute discretion, either before or after
initial construction, alter, modify, enlarge, shrink or make any other changes to the site
plan and/or the Facility without the need for any consent, authorization or other approval
of GOT, provided, however, that the Facility Incentive shall be decreased in the event
that any modification or alteration of the site plan and/or design of the Facility by
Business causes the Qualifying Facility Costs to be less than the QFC Minimum (defined
below), as further detailed in Section 6(b) of this Agreement. Additionally, Business
shall provide GOT notice of any material changes to the site plan and/or the design of the
Facility to the extent the same have not already been submitted to City staff for review
and approval.

(e) Facility Lease. The County shall lease the Property and the Facility to
Business pursuant to a written building lease agreement (the “Facility Lease”), to be
executed by and between the parties, in form and substance reasonably acceptable to the
parties, on or after the date of the execution and delivery of the County Deed. The
Facility Lease shall be for a term of 10 years (or as otherwise set forth in the Facility
Lease), shall provide that Business will pay the County certain amounts, as rent, which
are sufficient to pay the debt service (via book entry or otherwise) on the industrial
revenue bonds issued by the County, and will provide that Business shall be responsible
for payment of all expenses incurred in connection with the ownership and use of the
Facility and the Property except as otherwise set forth in this Agreement or the Facility
Lease. Upon the expiration of the Facility Lease, the County shall convey all of its right,
title and interest in the Property and the Facility to Business or its designee for $10.00 via
special warranty deed.

63) Put Option. At any time on or before the third-year anniversary of the
recording of the Deed (the “Option Date”), upon 30 days written notice to GOT, Business
or its designee may convey the Property back to GOT (the “Put Option”) in substantially
the same condition as existed when the Property was conveyed to Business (with the
exception of installed utilities or improvements on the Property which have been deemed
acceptable by GOT in writing), without warranty express or implied, without the need for
GOT’s consent, for $10.00 via special warranty deed, subject to all matters of record
other than monetary liens created by Business or its designee, which liens must be paid
and discharged by Business or its designee prior to such conveyance. In the event that
Business exercises the Put Option, Business and the County shall execute a termination
of the Facility Lease and deliver the same to GOT in connection with the conveyance of
the Property to GOT by Business or the County, as may be applicable at such time.
Notwithstanding the forgoing, the Put Option shall expire as of the Option Date. GOT
will pay all costs and expenses in connection with its acquisition of the Property (other
than brokerage fees related to brokers engaged by Business, transfer taxes and any other
costs and expenses which must be paid by grantor pursuant to applicable law), and taxes,
Property expenses and income will be prorated to the date of GOT’s acquisition of the
Property.

(g)  Call Option. In the event that Business fails to commence construction of
the Facility upon the Property on or before the Option Date, at any time after the Option
Date subject to the conditions set forth below, upon 90 days written notice from GOT to
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Business that GOT desires to acquire the Property, Business or its designee shall convey
the Property back to GOT (the “Call Option”), in substantially the same condition as
existed when the Property was conveyed to Business (with the exception of installed
utilities or improvements on the Property which have been deemed acceptable by GOT in
writing), without warranty express or implied, for $10.00 via special warranty deed,
subject to all matters of record other than monetary liens created by Business or its
designee, which liens must be paid and discharged by Business or its designee prior to
such conveyance. Notwithstanding anything in this Agreement to the contrary, prior to
exercise of the Call Option, GOT shall provide written notice of the same to Business,
and Business may nullify such notice and the Call Option by commencing construction of
the Facility within 90 days of its receipt of such notice and completing the same within
two years therefrom, subject to extension for any force majeure or other events beyond
Business’ reasonable control. In the event that GOT exercises the Call Option and
Business fails to timely commence construction of the Facility, Business and the County
shall execute a termination of the Facility Lease and deliver the same to GOT in
connection with the conveyance of the Property to GOT by Business or the County, as
may be applicable on such date. Notwithstanding the forgoing, the Call Option shall
expire as of the five-year anniversary of Business’s acquisition of the Property. GOT
will pay all costs and expenses in connection with its acquisition of the Property (other
than brokerage fees related to brokers engaged by Business, transfer taxes and any other
costs and expenses which must be paid by grantor pursuant to applicable law), and taxes,
Property expenses and income will be prorated to the date of GOT’s acquisition of the
Property.

(h) Broker Compensation. Upon exercise of either the Put Option by
Business or the Call Option by GOT, Business shall reimburse GOT, in a timely manner
and upon invoice, for the fee paid by GOT to the commercial real estate broker retained
by Business (in the amount of $420,000) in connection with the selection of the site for
the Facility.

5. Training Incentive.

(a) Incentive. GOT shall reimburse Business up to $500 per employee (the
“Training Incentive”) of Qualifying Training Costs (as defined below) expended by
Business in connection with the training of employees employed at or in connection with
the Facility.

(b) Qualifying Training Costs. “Qualifying Training Costs” as used in this
Agreement shall collectively mean all direct costs, fees and expenses incurred by
Business in connection with the verifiable costs of training, developing and educating
employees, which are incurred before December 31, 2031, for or by workers employed at
the Facility; provided, however, such costs shall not include incidental costs associated
with training such as travel expenses, meals, and lodging.

(c) Maximum Incentive and Payment. The Training Incentive shall in no
event exceed $150,000 (based on a maximum of 300 employees). GOT shall pay the
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Training Incentive to Business within 30 days of Business providing GOT with
reasonable documentation evidencing the expenditure of Qualifying Training Costs.

6. Clawback/Termination Provisions.

(a) If Business fails to maintain at least a minimum of two hundred (200) Full Time
Jobs at the Facility in any year from January 1, 2026 until December 1, 2030, tested on an annual
basis based on average monthly employment for said year, the Employment Incentives to be paid
to Business by GOT in the following year shall be reduced to $-0-.

(b) If Business fails to invest, as determined upon completion of the Facility, at least
one hundred fifty million dollars ($150,000,000) of new capital investment in the construction,
improvement and equipping of the Facility (the “QFC Minimum”), the amount of the Facility
Incentive paid upon completion of the Facility shall be decreased by $100 per million spent such
that the Facility Incentive would be calculated based on $1,900 x $1 million of Qualifying
Facility Costs (not to exceed $285,000).

(c) Notwithstanding anything to the contrary herein, if Business fails to invest, by the
end of calendar year 2026, at least One Hundred and Twenty-Five Million Dollars
($125,000,000) of new capital investment in the construction of the Facility:

1. This Agreement shall terminate without any further incentives being owed
by GOT to Business;
2. Business shall either:

a. Pay GOT Seven Million Dollars ($7,000,000) for the
Property; or

b. Return the Property to GOT or its designee in the same
condition as existed when the Property was conveyed to Business (with
the exception of installed utilities or improvements on the Property which
have been deemed acceptable by GOT in writing), without warranty
express or implied, for $10.00 via special warranty deed, subject to all
matters of record other than monetary liens created by Business or its
designee, which liens must be paid and discharged by Business or its
designee prior to such conveyance; and

3. Business shall reimburse GOT for the broker commission of $420,000
GOT paid with respect to the initial transfer of the Property to Business.

(d) The foregoing provisions of this Section 6 shall only be effective after the date on
which the Deed is conveyed by GOT to Business (or its designee) so long as neither the Put
Option or the Call Option has been exercised after that date.

7. Notices. All notices, demands, consents, and reports provided for in this
Agreement must be given in writing and will be deemed received by the addressee on the day
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after mailing if mailed by FedEx or other nationally-recognized overnight courier, or on the day
delivered if personally delivered at the following addresses:

If to GOT: Growth Organization of Topeka/Shawnee County,
Inc.
719 South Kansas Avenue, Suite 100
Topeka, Kansas 66603
Attention: Molly Howey

With Copy to: Coffman, DeFries & Nothern, P.A.
534 S. Kansas Ave., Suite 925
Topeka, Kansas 66603
Attention: Jeffrey A. Wietharn

If to Business: [ ]
[ ]
[ 1]
Attention: |[ ]
With Copy to: Kutak Rock LLP

1650 Farnam Street
Omaha, Nebraska 68102
Attention: Rich Rosenblatt

The above addresses may be changed by the appropriate party giving written notice of the
change to the other party.

8. Miscellaneous. The following miscellaneous provisions shall apply to this
Agreement:

(a) Subject to the terms and conditions below, Business agrees to participate
in a public event (the “Event”) with GOT in the County, celebrating the new Facility and
employment expansion contemplated by this Agreement. Such event will include general
recognition of JEDO’s (defined below) and GOT’s involvement in the development of
the Facility. Notwithstanding the forgoing, Business will choose the timing of the Event
and GOT will comply with any reasonable request of Business as to the information
disclosed during the Event.

(b) Business agrees to make every reasonable commercial effort to use (i)
vendors based in the County for the purchase or procurement of the machinery and
equipment for the Facility as contemplated herein (not including any machinery or
equipment not readily available in the County or purchased by Business as part of an
ongoing vendor relationship), (ii) contractors based in the County for the construction
and improvement of the Facility and (ii1) residents of the County to fill the new Full Time
Jobs at the Facility, but only to the extent such residents meet Business’ employment
qualifications. The foregoing to be determined at all times in Business’ sole and absolute
discretion.
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(©) This Agreement contains the entire agreement reached between the parties
hereto with respect to the subject matter hereof and may be amended only in writing, duly
executed by all parties concerned.

(d) This Agreement shall be interpreted under the laws of the State of Kansas,
with venue being solely in the state District Court of Shawnee County, Kansas. In the
event any provision is found to be unenforceable or unconstitutional, all other provisions
shall remain in full force and effect.

(e) Time is of the essence of this Agreement.

® By signing this Agreement, the undersigned affirm that they have binding
authority on behalf of their respective organizations to enter into this Agreement and bind
their respective organizations.

(2) This Agreement shall bind and inure to the benefit of the parties to this
Agreement and their heirs, legal representatives, assignees, transferors and successors.

(h) No failure by a party to insist on prompt performance by the other party of
its obligations hereunder shall constitute a waiver of rights under this Agreement.
Similarly, the waiver by a party of any breach of any provision of this Agreement shall
not operate or be construed as a waiver of any subsequent breach of that same or any
other provision.

(1) This Agreement may be executed in counterparts, each counterpart shall
be deemed an original, and, when taken together with other signed counterparts, shall
constitute one agreement, which shall be binding upon and effective as to all parties.

() The parties acknowledge and agree that Business shall not assign, transfer,
hypothecate or otherwise encumber this Agreement and its rights hereunder without the
prior written approval of GOT. Notwithstanding the forgoing, Business may assign its
rights and obligations under this Agreement to any third-party under common ownership
or control with Business without the prior written approval of GOT.

(k) GOT makes no representation as to the taxability or tax effect of this
Agreement and the incentive payments hereunder.

) GOT’s obligations hereunder are contingent upon the approval (the
“JEDO Approval”) of this Agreement by the Joint Economic Development Organization,
a duly organized separate legal entity authorized by K.S.A. 12-2904(a) which was created
by that certain Interlocal Agreement between the Board of County Commissioners of the
County and the City dated November 1, 2001 (“JEDO”).

(m)  In carrying out the terms and provisions of this Agreement, Business shall
not unlawfully discriminate against any employee, applicant for employment, recipient of
service or applicant to receive or provide services because of race, color, religion, sex,
age, disability, or national origin, or any other status protected by applicable federal or
state law or local ordinance.
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(n) Every duty, right, or obligation contained in this Agreement imposes an
obligation of good faith in its performance or enforcement. For the purposes of this
Agreement, “good faith” dealing means honesty in fact in the conduct of the transaction
concerned.

(o) Nothing herein contained shall be construed or held to make any party a
partner, joint venturer or associate of another party in the conduct of its business, nor
shall either party be deemed the agent of the other, it being expressly understood and
agreed that the relationship between the parties hereto is and shall at all times remain
contractual as provided by the terms and conditions of this Agreement.

(p) The parties agree to execute and deliver such other documents, agreements
or instruments as may be necessary or convenient to effect the purposes of this
Agreement and to comply with any of the terms hereof.

[Remainder of page intentionally left blank]
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IN WITNESS WHEREOQF, the parties hereto have executed this Agreement on the date
and year first above written.

GROWTH ORGANIZATION OF
TOPEKA/SHAWNEE COUNTY, INC.,
a Kansas non-profit corporation

By

Molly Howey
Senior Vice President,
Economic Development

11
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the date
and year first above written.

[PROJECT LIGHTNING BUSINESS], a
[ 11 ]

By

Name

Title

12
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EXHIBIT A

LEGAL DESCRIPTION

All of Lots 1, 2 and 3, Block B, Final Plat for Kanza Fire Commerce Park, Shawnee
County, Kansas



EXHIBIT B

PROPERTY DONATION REPRESENTATIONS AND WARRANTIES

GOT makes the following representations and warranties which are true and accurate as
of the Effective Date and as of the date Business acquires the Property:

(@)

(ii)

(iii)

(iv)

v)

(vi)

(vii)

(vii)

GOT has no knowledge of any violations or alleged violations of city,
county, state, federal, building, land wuse, fire, health, safety,
environmental, Hazardous Materials or other governmental or public
agency codes, ordinances (including tax ordinances), regulations, or orders
with respect to the Property or any lands adjacent to the Property.

No litigation is pending, or, to the best of GOT’s knowledge, threatened or
likely with respect to the Property, GOT’s interest in the Property, or that
would inhibit Business obtaining clear title to the Property.

Except as disclosed to Business in writing, there are no unrecorded leases,
arrangements, agreements, understandings, options, contracts, or rights of
first refusal affecting or relating to the Property in any way.

To the best of GOT’s knowledge, the Property does not contain sinkholes,
caverns, faults, conduits, voids, mines, or other geological anomalies
which could affect the development of the Property.

Except to the extent this Agreement provides otherwise, the Property will
remain in the condition existing as of the Effective Date until Business
acquires the Property.

GOT has fee title to the Property and has the full right, power and
authority to convey the Property to Business in full accordance with the
terms of this Agreement.

GOT has no knowledge of any facts concerning the Property that would
adversely affect the ability of Business to develop the Property as a
warehouse or distribution center, including but not limited to any
restrictions upon the hours, size, number or routing of truck deliveries
serving the Property.

“Hazardous Materials” shall mean those materials, substances, wastes,
pollutants or contaminants which are deemed to be hazardous, toxic or
radioactive and shall include but not be limited to those substances defined
as “hazardous substances,” “hazardous materials,” “hazardous wastes,” or
other similar designations in the federal Comprehensive Environmental
Response, Compensation and Liability Act of 1980, 42 U.S.C. § 9601 et
seq., the Resource Conservation and Recovery Act of 1976, 42 U.S.C. §
6901 et seq., the Hazardous Materials Transportation Act 49 U.S.C. §
1801 et seq., and any other federal, state or local governmental statutes,



laws, codes, ordinances, rules, regulations and precautions, or by common
law decision, including, without limitation, (i) trichloroethylene,
tetrachloroethylene, perchloroethylene and other chlorinated solvents; (ii)
petroleum products or byproducts, or petroleum, including crude oil or any
fraction thereof, or natural gas, natural gas liquids, liquefied natural gas,
synthetic gas or mixtures of synthetic gas and natural gas; (iii) asbestos;
(iv) polychlorinated biphenyls; and (v) pesticides or herbicides.”
“Contamination” or “Contaminated” means the presence of any Hazardous
Material at, under, on, or emanating from the Property in a concentration
which may give rise to liability or governmental agency requests or
requirements for assessment, investigation, or remediation under any
federal, state or local law, ordinance, requirement, rule, regulation, license,
permit, judicial or administrative order, injunction, judgment or decree
relating to zoning, land use or the environment. The Property is not
Contaminated, nor threatened with Contamination, is in compliance with
all Hazardous Material laws, rules and regulations and has never been
used for a landfill, dump site, gas station, railroad, underground
improvements, fruit orchard or other agricultural use, storage of
Hazardous Materials, or by a manufacturer of any product or for any other
industrial use, nor is the Property subject to any wetlands or other
environmental limitation.

GOT will indemnify, protect, defend and hold harmless Business and its affiliates and its
and their respective directors, stockholders, members, managers, officers, employees, agents,
consultants, representatives, successors, transferees and assigns (collectively, the “Business
Indemnified Parties”) from and against any and all liabilities, liens, losses, rights, demands,
damages, expenses, causes of action, suits, fees, claims, fines, penalties, judgments, awards,
injuries, sanctions, deficiencies, settlement payments, liabilities, remediation expenses,
corrective action costs, and other costs (including, but not limited to, attorney's fees and costs of
investigations and litigation) arising from, relating to or associated with any representations and
warranties in this Exhibit C being untrue.
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6. Property Tax Abatement. For each year in which BUSINESS receives a property tax abatement
relating to the Facility as set forth in Section 5(g), BUSINESS shall pay to GO TOPEKA (within 60 days
after the confirmation that such abatement has been applied to the BUSINESS's tax obligation relating
to the Property) an amount equal to Ten Percent (10%) of such annual abatement for application by GO
TOPEKA to the City of Topeka — support of future Kanza Fire development, Workforce development,
and Community Improvement including continued downtown development.
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INCENTIVE AGREEMENT

This Incentive Agreement is effective as of July 27, 2011 (this “Agreement”), and is entered into
by and among (i) GROWTH ORGANIZATION OF TOPEKA/SHAWNEE COUNTY, INC. (*GO
TOPEKA™), (ii) MARS CHOCOLATE NORTH AMERICA, LLC, a Delaware limited liability company
(“BUSINESS”) and (iii) JOINT ECONOMIC DEVELOPMENT ORGANIZATION (“JEDO™).

Recitals:

WHEREAS, BUSINESS is contemplating constructing a manufacturing facility in the Kanza
Fire Commerce Park in Shawnee County, Kansas located on the parcel described in Exhibit A attached
hereto, with an initial approximate space of Three Hundred Fifty Thousand (350,000) square feet (the

“Facility™); and

WHEREAS, GO TOPEKA desires to assist and promote BUSINESS in locating its operations in
the Kanza Fire Commerce Park in Topeka, Shawnee County, Kansas; and

WHEREAS, BUSINESS, acting in reliance upon the incentives set forth in this Agreement, has
decided to locate its operations in the Kanza Fire Commerce Park in Topeka, Shawnee County, Kansas;
and

WHEREAS, the patties wish to memorialize their understanding regarding the details of the
incentive package to this legally enforceable contract.

WITNESSETH:

NOW, THEREFORE, in consideration of such mutual benefits and of the mutual covenants and
agreements expressed herein, the parties covenant and agree as follows:

1. Local Employment Incentive.

a. Employment Incentive Fee. For each new Full Time Employment Position (up to a maximum of
Four Hundred Twenty-Five (425) positions) added and maintained (as required below) by
BUSINESS, GO TOPEKA shall pay an incentive to BUSINESS of Six Thousand Dollars
($6,000) (the “Employment Incentive Fee”). The aggregate of such Employment Incentive Fee
shall not exceed Two Million Five Hundred Fifty Thousand Dollars ($2,550,000). Each Full
Time Employment Position in which BUSINESS receives an Employment Incentive Fee must be
maintained for a minimum of ten (10) consecutive years measuring on the Januvary (o
immediately succeeding the year that the Full Time Employment Position is filled (i.c., If Full
Time Employment Position is filled on 6/1/14, the ten consecutive year period is measured from
1/1/15-12/31/25). To be eligible for an Employment Incentive Fee, the Full Time Employment
Position must be created by December 31, 2019, Each Full Time Employment Position may
qualify for only one Employment Incentive, BUSINESS agrees that to the extent that it receives
any Employee Incentive Fee, it shall spend at least that amount in the construction and purchase
of machinery and equipment for the Facility and the renewal wind energy facility. At such time
that BUSTNESS has spent $2,550,000 in the design, engineering, construction and purchase of
machinery and equipment for the Facility and the renewal wind energy facility (as defined in
Section 7(a) of this Agreement), BUSINESS shall be deemed to satisfy the spending requirements
in this Section 1(a).




Full Term Employment Position Defined. A “Full Time Employment Position” must include
Two Thousand Eighty (2,080) paid hours annually at the Facility, with at least an annual base

average wage of $43,000 (when averaged against all other Full Time Employment Positions at
the Facility and shall not include bonuses or over-time pay) plus benefits which at a minimum
shall include health insurance of which BUSINESS shall pay a portion of the premium. A Full
Time Employment Position is an employment position at the Facility for which the BUSINESS
withholds and pays all federal, state and local employment taxes attributable to the employee,
Nothing herein shall require that a Full Time Employment Position be held by the same person,
nor shall this Agreement preclude BUSINESS from changing the title, purpose or utility of a
position (as long as it meets the other requirements identified in this Section 1(b)).

Timing of Payments and Reports. No later than January 31% of each year commencing on
January 31, 2012 to January 31, 2030, BUSINESS shall send GO TOPEKA and JEDO a written
report which provides: (i) the average number of Full Time Employment Positions maintained in
the previous calendar year, (ii) the number of Full Time Employment Positions maintained on
December 1" of the immediately previous calendar year, (iii) the amount of Employment
Incentive Fees due and payable to BUSINESS on March 1* from GO TOPEKA as a result of new
Full Time Employment Positions filled in the immediately previous calendar year, (iv) the
amount of Employment Incentive Fees that will be returned to GO TOPEKA by BUSINESS
pursuant to Sections 1(d) or 1(e) of this Agreement, and (v) the difference between the amounts
set forth in Sections 1(c) (iii) and (iv) and the total amount of payment due to the applicable party
. after the offsets have been calculated. In addition, for January 31, 2015, the report shall also
provide the number of Full Time Employment Positions maintained by Business on April 1, 2014
and June 1, 2014 (only if the number of Full Time Employment Positions on April 1, 2014 is less
than 180). A sample of the written report that BUSINESS would provide to GO TOPEKA and
JEDO is attached hereto as Exhibit B. If Employment Incentive Fees are due and payable by GO
TOPEKA to BUSINESS after the calculation set forth in clause (v) above, GO TOPEKA shall
pay such Employment Incentive Fees to BUSINESS no later than March 1* of each year. If
Employment Incentive Fees are to be reimbursed by BUSINESS to GO TOPEKA after the
calculation set forth in clause (v) above, BUSINESS shall pay such Employment Incentive Fees
to GO TOPEKA no later than March 1* of each year,

Minimum Employment Requirement. BUSINESS shall have at least 180 Full Time Employment
Positions by April 1, 2014, If BUSINESS has less than 180 Full Time Employment Positions
by April 1, 2014, it shall inform GO TOPEKA in writing and GO TOPEKA shall give
BUSINESS a two calendar month cure period. If BUSINESS has less than 180 Full Time
Employment Positions by June 1, 2014, BUSINESS shall reimburse GO TOPEKA for all of the
Employment Incentive Fees that it had previously received no later than March 1, 2015, and
BUSINESS shall not be eligible to receive any further Employment Incentive Fees.

Pro-Ration of Employment Incentive Fee. If, after receiving an Employment Incentive Fee for a
Full Time Employment Position, BUSINESS scales back, eliminates, or otherwise fails to
maintain the Full Time Employment Position for the full ten (10) consecutive years as provided
in Section 1(a), without another eligible Full Time Employment Position taking such terminated
position’s place no later than December 1% during the calendar year in which such terminated
position occurred, BUSINESS shall refund to GO TOPEKA Ten Percent (10 %) of the
Employment Incentive Fee received for such position for each year that the Full Time
Employment Position is not maintained for the entire such year pursuant to Section 1(c).




Example #1: If position #1 was terminated after eight years, but there were 428
full-time positions in years nine and ten then BUSINESS would retain the entire
Employment Incentive for position #1.

Exammple #2: If position #1 was terminated after seven years, but there were 424
full-time positions in year eight, 425 full-time positions as measured on
December 1% in year nine and 424 positions in year ten, BUSINESS would remit
$600 to GO TOPEKA at the end of each of years eight and ten and would retain
$600 relating to year nine.

Example #3: If in year nine another eligible Full Time Employment Position was
established, BUSINESS would receive a $6,000 Employment Incentive Fee for
such new position, provided that Employment Incentive Fees had not already
been paid for 425 positions,

Property Transfer Matters.

On the date which is the earlier of (i) the 30" day after the full execution of this Agreement or (y)
July 29, 2011, GO TOPEKA shall transfer marketable fee simple title in and to Block “A”, Lots ]
and 2, in the Kanza Fire Commerce Park, in Shawnee County, Kansas, as set forth in Exhibit A
attached hereto, consisting of approximately One Hundred Fifty (150) contiguous acres (the
“Initial Property”) by special warranty deed to BUSINESS, free and clear of any liens or
encumbrances, If the Initial Property does not include the real property in which the spur and
rail yard servicing the Facility shall be located (the “Rail Yard Property™), then GO TOPEKA
shall transfer to BUSINESS, marketable fee simple title to the Rail Yard Property by special
warranty deed, free and clear of any liens or encumbrances, within thirty days after written
request of BUSINESS. For purposes of this Agreement, the value of the Initial Property (which
shall include the Rail Yard Property) is agreed to be Four Million Five Hundred Thousand
Dollars ($4,500,000).

If BUSINESS notifies GO TOPEKA in writing by December 31, 2012, that BUSINESS desires
to construct a wind renewable energy facility to support the Facility, GO TOPEKA shall transfer
to BUSINESS no later than February 15, 2013, marketable fee simple title of approximately 40
acres of land free and clear of any liens or encumbrances, for purposes of accommodating wind
renewable energy facilities to support the Facility (collectively, the “Additional Property” and
with the Initial Property and the Rail Yard Property, collectively, the “Property”). The value of
the Additional Property shall be agreed to by the parties at the time of transfer. If the Additional
Propetty is not contiguous with the Initial Property, GO TOPEKA shall provide BUSINESS or its
subsidiary with an access easement so that BUSINESS shall have unrestricted permanent access
for vehicular traffic between the Initial Property and the Additional Property. In addition, the
access easement must satisfy any conditions relating to the Property achieving BUSINESS’
desired LEED certification.,

GO TOPEKA agrees that it shall not use eminent domain or other legal means to seize, transfer or
purchase all or any portion of the Property from BUSINESS after the Facility is constructed
without BUSINESS’s consent which it may withhold in its sole discretion,

GO TOPEKA and BUSINESS will work together in good faith to create a Declaration of
Covenants, Conditions, Restrictions and Dedication of Easements that would encumber certain
real estate within the Kanza Fire Commerce Park in the City of Topeka, Shawnee County, Kansas
(the “Declaration”) as mutually agreeable to the parties. GO TOPEKA and BUSINESS desire to




promote development within the Kanza Fire Commerce Park that is site responsive, aesthetically
appropriate and consistent in character, by designing and developing the Kanza Fire Commerce
Park in a manner that will result in attractive, functional and viable businesses located within the
Kanza Fire Commerce Park for the City of Topeka and Shawnee County. GO TOPEKA
acknowledges that the design and development of the Facility shall be used as a model for
determining the appropriate covenants, conditions and restrictions that shall be part of the
Declaration,

3. Incentive Calculation Documentation. When and as reasonably requested by GO TOPEKA,
BUSINESS shall provide a third party accounting firm selected by and paid for by GO TOPEKA, with
invoices relating to the purchase of equipment and machinery and other capital investment relating to the
construction and operation of the Facility and relating to satisfying the conditions set forth in Section
7a(ii) of this Agreement, state tax return of BUSINESS, payroll receipts and/or time sheets for the
employees employed at the Facility to establish investment in and at the Facility and employment levels
for purposes of calculating Employment Incentives and monitoring BUSINESS® performance hereunder,
The third party accounting firm selected by GO TOPEKA shall have the right to review the documents set
forth in the immediately previous sentence but shall not have the right to request the financial statements
of BUSINESS. The third paity accounting firm shall then confirm to GO TOPEKA and JEDO that
information reported as set forth in Exhibit B is accurate and whether BUSINESS has satisfied the
requirements set forth in this Agreement to receive and/or retain the incentives set forth in this
Agreement. If GO TOPEKA and BUSINESS disagree as to whether BUSINESS has satisfied the
requirements set forth in this Agreement to receive the incentives as set forth in this Agreement, the
parties agree to meet in person through their representatives selected by each respective party to try to
amicably resolve the issue prior to submitting the issue to litigation,

4, Other GO TOPEKA Incentives, GO TOPEKA, at its sole cost and expense, shall also provide
the following to (or for the benefit of) BUSINESS:

a, Processing and installation of all water, fire flow, and sewer service lines to cestain designated
service points at the Facility as reasonably determined by BUSINESS, with sufficient capacity as
reasonably determined by BUSINESS to support the Facility (collectively, the “Service Lines™)
GO TOPEKA estimates will cost GO TOPEKA approximately Three Hundred Sixty-Seven
Thousand One Hundred Dollars ($367,100) to process and install the Service Lines. The location
of the Service Lines are shown on the attached Exhibit C. The Service Lines shall be installed
no later than December 31, 2011. GO TOPEKA agrees that it is responsible for processing and
installing the Service Lines even if the cost exceeds $367,100, and BUSINESS acknowledges that
if the cost for processing and installing the Service Lines is less than $367,100, that GO TOPEKA
shall retain such cost savings.

b. The Facility building permit fees paid to the City of Topeka (the “Permit Fees”) which is
estimated at Two Hundred Thousand Dollars ($200,000), based on the published schedule set by
the City of Topeka ordinance. GO TOPEKA agrees that it is responsible for paying the Permit
Fees even if the cost exceeds $200,000, and BUSINESS acknowledges that if the Permit Fees are
less than $200,000, that GO TOPEKA shali retain such cost savings,

c. The cost of water and sewer connection fees for the Facility (the “Connection Fees”) which is
estimated at Thitty Thousand Dollars ($30,000), based on the published schedule set by the City
of Topeka ordinance, GO TOPEKA agrees that it is responsible for paying the Connection Fees
even if the cost exceeds $30,000, and BUSINESS acknowledges that if the Connection Fees are
less than $30,000, that GO TOPEKA shall retain such cost savings.




5.

Two Million Four Hundred Thousand Dollars ($2,400,000) payable to BUSINESS within thirty
(30) days after written request from BUSINESS for such funds. BUSINESS does not need to
provide invoices or other documentation at the time it requests and receives these funds, The
funds shall be used toward the costs of installing railroad infrastructure for the Facility, including
the required sidings and main switch that meet the Burlington Northern Santa Fe (“BNSF”)
design guidelines; construction of renewable energy capacity and/or rates to serve the Facility;
and as a reserve fund that may be allocated to any need directly associated with constructing or
making the Facility operational as determined by BUSINESS, including the renewable energy
capacity and/or rates. BUSINESS may direct that GO TOPEKA pay BUSINESS’s contractors
directly with the funds or request that BUSINESS be paid the funds directly, At such time that a
certificate of occupancy for the Facility is issued and the Facility is at least Three Hundred Fifty
Thousand (350,000) square feet, BUSINESS shall be deemed to have satisfied the requirement
that the $2,400,000 be used for the purposes set forth in this Section 4(d).

One Million Seven Hundred Thousand Dollars ($1,700,000), to be paid by GO TOPEKA to the
Washburn Institute of Technology, for the training of key Facility positions, pursuant to an
agreement by and among BUSINESS, GO TOPEKA and the Washburn Institute of Technology.

In addition to the foregoing, GO TOPEKA shall use its best efforts (by working with the County
and landowners) to zone the real property within an approximately two (2) miles straight line
radius from the boundary line of the Initial Property and within an approximately one (1) mile
straight line radius from the boundary line of the Additional Property for only commercial and
industrial uses. These zoning restrictions shall be established by no later than June 1, 2012 for
the Initial Property and a date mutually agreeable to the parties for the Additional Property.
Notwithstanding the foregoing, the real property used as of the date hereof for residential
purposes relating to the two mile radius around the Initial Property will not be so restricted;
provided that no additional residential 1mprovements may be built on such property (“Existing
Residential Homes™). If GO TOPEKA is unable to rezone the real property within an one mile
straight line radius from the boundary of the Property (the “One Mile Radius Properties™) for only
commiercial or industrial use by June 1, 2012 for the Initial Propetty and by a mutually agreeable
date for the Additional Property, GO TOPEKA shall use its best efforts to purchase at
commercially reasonable rates by December 31, 2012 for the Initial Property and a mutually
agreeable date for the Additional Property, the residential development rights for the One Mile
Radius Properties which are not Existing Residential Homes.

If GO TOPEKA has cost savings in implementing any of its estimated incentives (such as in
Sections 4(a), 4(b) or 4(c)) or if BUSINESS informs GO TOPEKA in writing that it does not
anticipate using the entire incentive set forth in a certain provision of this Agreement
(collectively, “Incentive Cost Savings”), GO TOPEKA has the right to use such Incentive Cost
Savings to fund its obligations under this Agreement.

Other Incentives. In addition to the foregoing, the parties understand BUSINESS would qualify

for the following incentives not administered or controlled by GO TOPEKA, and confirmation by
BUSINESS of such qualification for all such incentives and self-help rights for BUSINESS to provide it
with protection that such incentives shall be timely delivered shall be a condition of BUSINESS
proceeding with the contemplated development of Facility:

a.

Installation by the City of Topeka, at GO TOPEKA’s cost, of a twelve (12) inch water main along
the west side of the BNSF rail from Gary Ormsby Drive to Innovation Parkway. The lines are
shown on the attached Exhibit D. The construction of this water main shall be completed by
December 9, 2011,




Washburn Institute of Technology has proposed the training program pursuant to the funds that it
receives from GO TOPEKA pursuant to Section 4(e).

Three Million Dollars ($3,000,000) by the Kansas Department of Transportation (“KDQOT”) for
the construction and completion of a three lane industrial grade street to be known as Innovation
Parkway which location is outlined on Exhibit E. The construction of Innovation Parkway shall
be completed by October 5,2012.

Three Hundred Thousand Dollars ($300,000) from the Kansas Economic Opportunity Initiatives
Fund (“KEOIF”) and Eight Hundred Thousand Dollars ($800,000) from the Kansas Department
of Commerce (“KDOC") for renewable energy capacity to serve the Facility.

One Million One Hundred Thousand Dollars ($1,100,000) by KDOT for the rail infrastructure to
serve the Facility.

The KDOC, through the Kansas Partnership Fund, shall also contribute a low interest negotiable
loan, in an amount up to Seven Hundred Fifty Thousand Doliars ($750,000), to local
governmental jurisdiction, to support infrastructure needs of the Facility to be installed by such
local governmental jurisdiction.

Annual real property tax abatement relating to the Property is estimated at Three Million Six
Hundred Thousand Dollars ($3,600,000) to Five Million Nine Hundred Thousand Dollars
($5,900,000) depending on the size of BUSINESS’ capital investment, BUSINESS shall receive
the annual real property tax abatement for the ten (10) year period commencing the year that the
Facility is fully operational (tax abatement period estimated to be 2013-2023).

Westar Energy, Inc., has proposed pursuing a new renewable energy tariff providing a 30%
discount (if Facility receives Platinum LEED certification), 25% discount (if Facility receives
Gold LEED certification) and 20% discount (if Facility receives Silver LEED certification) over
20 years for qualifying LEED facilities, but this is subject to approval of the Kansas Corporation
Commission.

Westar Energy, Inc,, is also proposing a five-year rate discount on the traditional tariff starting at
10% in year 1 (first year BUSINESS achieves at least 7 MW of load) and reducing 200 basis
points annually each year, phasing out after five years, but this is subject to approval by the
Kansas Corporation Cotmission.

BNSF will provide BUSINESS with $100 per inbound rail car to cover the cost of the main fine
switch, but not to exceed $300,000. This incentive fee would be paid over the period of three
years or until the cost of the switch is fully reimbursed (whichever comes first). BUSINESS has
the right to off-set any monies due to BNSF with this incentive fee,

Nordic Windpower USA and two solar developers have proposed providing two megawatts of
renewable energy devoted to the Facility.

The Kansas Department of Commerce has outlined a number of other incentives in its Incentive
Overview dated January 6, 2011 to GO TOPEKA relating to the Facility, and are additional
incentives not otherwise provided in this Agreement.




m. Processing and installation of all electric service to certain designated service points at the
Facility, with sufficient capacity to support the Facility to be provided and paid for by Westar
Energy.

n, Processing and installation of all gas service to certain designated service points at the Facility,
with sufficient capacity to support the Facility to be provided and paid for by Kansas Gas Service.

0. Processing and installation of all telephone and cable and/or FIOS service to certain designated
setvice points at the Facility, with sufficient capacity to support the Facility to be provided and
paid for by the applicable telephone/cable and/or FIOS company.,

Each of these benefits, programs and/or services are important to BUSINESS’s decision to enter into this
Agreement. GO TOPEKA agrees to cooperate in and facilitate BUSINESS’s efforts in accessing each of
the incentives set forth in this Section 5.

6. Property Tax Abatement, For each year in which BUSINESS receives a property tax
abatement relating to the Facility as set forth in Section 5(g), BUSINESS shall pay to GO TOPEKA
(within 60 days after the confirmation that such abatement has been applied to the BUSINESS’s tax
obligation relating to the Property) an amount equal to Ten Percent (10%) of such annual abatement for
application by GO TOPEKA to the sustainability of improvements in the Kanza Fire Commerce Park and
the construction and operation of a fire house and fire department which would serve the Facility.

7. Default of Business,

a. An Event of Default by BUSINESS shall occur if any of the following conditions exist and
BUSINESS has not cured such default within ninety (90) days following written notice from GO
TOPEKA of such defauit:

i, BUSINESS fails to maintain at least a minimum of an average of One
Hundred (180) Full Time Employment Positions at the Facility for each
of the calendar years 2015-2025 (the “Minimum Required Employment
Positions;”),  with the average Full Time Employment Positions
separately measured each calendar year; or

ii. BUSINESS fails to invest, by December 31, 2015, at least Two Hundred
Seventy Million Dollars ($270,000,000) of new capital investment in the
design, engineering, and construction of the Facility and the renewal
wind energy facility and the design, engineering, purchase, installation
and operation of machinery and equipment in or at the Facility or the
renewal wind energy facility (collectively, “Total Project Costs”).
BUSINESS’s placement of a purchase order by December 31, 2015,
shall count as investment in Total Project Costs.

“Total Project Costs” in clause (ii) above shall include, but not be limited to all hard and soft
costs and expenses in connection with land acquisition, the development, design, engineering,
construction and operation of the Facility and the renewal wind energy facility and any other part of this
project and the design, engineering, purchase, installation and operation of the machinery and equipment
to be used in connection with the Facility and the renewal wind energy facility incurred by BUSINESS or
its affiliates, including (A) amounts due to all third-parties (i.e. architects, engineers, contractors,
accountants, attorneys and consultants), (B) all costs incurred to discharge any liens against the Facility or
the renewal wind energy facility, (C) all costs incurred in obtaining all governmental approvals necessary




to receive a certificate of occupancy for such Facility, (D) all expenses set forth in the development
budget for the Facility, which includes: all real estate taxes (if not abated), insurance, interest and
financing fees (or imputed interest if BUSINESS finances the project itself), (E) the total value of all
contracts, as may increased by change orders or authorizations, for all third-party design professional
services for the Facility and the renewal wind energy facility, including, but not limited to, engineers,
architects and their respective subconsultants that provide architectural, engineering, structural,
mechanical, electrical and plumbing/fire protection, acoustical, geotechnical, environmental, landscaping,
transportation, logistics, LEED, Building Information Modeling, or other design consulting services; (F)
the total value of all contracts and purchase orders, as may be increased by change orders, for the
construction management and pre-construction and construction of the Facility and the renewal wind
energy facility, including all construction manager and trade contractor fees, costs, allowances, general
conditions, incentive bonuses and contingencies; (G) the total value all materials and supplies used in, or
under contract for, the construction of the Facility and the renewal wind energy facility; (H) insurance,
bonds, legal and accounting fees and costs for the Facility and the renewal wind energy facility, (I) utility
and telecommunications costs incurred by the Facility or other parts of the project and paid by
BUSINESS or its affiliates and not paid by GO TOPEKA, and (J) all internal costs incurred by
BUSINESS relating to the design, engineering and construction of the Facility and the renewal wind
energy facility and the machinery and equipment relating to the Facility, that are allocated to this project
by BUSINESS and which would not otherwise be incurred by BUSINESS,

b. If BUSINESS maintains at least the Minimum Required Employment Positions, but fails to
maintain positions for which it received an Employment Incentive Fee, timely repayment of that
Employment Incentive Fee (or the proportionate amount thereof) as required by Section 1 shall be
sufficient to avoid a default hereunder. If BUSINESS is in default under Section 7(a)(i) for
failure to maintain the Minimum Required Employment Positions, such default shall not preclude
or otherwise relieve BUSINESS from also repaying the Employment Incentives Fee for positions
that were not maintained as required pursuant to Section 1,

c. BUSINESS shall be deemed to be in default under this Agreement for provisions other than
Section 7 (an “Event of Default by BUSINESS”) in the event BUSINESS shall fail to keep,
observe or perform any material covenant, agreement, term or provision of this Agreement to be
kept, observed or performed by BUSINESS, and such failure shall continue (i) for a period of ten
(10) business days after BUSINESS receives written notice from GO TOPEKA specifying the
default in case of monetary defaults or (i) for a period of thirty (30) days after BUSINESS
receives written notice from GO TOPEKA in the case of non-monetary defaults; provided,
however, that if such non-monetary default cannot be cured within such thirty (30) day period,
then BUSINESS shall be entitled to such additional time as shall be reasonable, provided
BUSINESS is capable of curing same, has promptly proceeded to commence cure of such default
within said period, and thereafier diligently prosecutes the cure to completion; provided,
however, that in no event shall such additional time exceed ninety (90) days.

3. GO TOPEKA Default Remedies,
a. In the event that by January 1, 2015, BUSINESS elects not to build the core manufacturing

facility with an initial approximate space of no less than 350,000 square feet (“Core Facility™)
after the Property has been transferred to BUSINESS or its subsidiary, BUSINESS or its
subsidiary, as applicable, shall: (i) promptly transfer the Property back to GO TOPEKA in the
saine condition as it received the Property, free and clear of any liens or encumbrances caused by
BUSINESS, (ii) repay any Employee Incentive Fee that it received, (iii) repay the amount that
had been actually paid by GO TOPEKA to BUSINESS or on its behalf pursnant to Section 4(d)




of this Agreement ($2,400,000), and (iv) repay the amount that had been actually paid by GO
TOPEKA under Section 4(b) for the Permit Fees in an amount not to exceed $200,000.

If an Event of Default occurs under Section 7(a)(ii) of this Agreement, BUSINESS shall (i) repay
any Employee Incentive Fee that it has received and shall no longer be eligible to receive the
Employee Incentive Fee set forth in Section 1, (ii) repay the amount that had been actually paid
by GO TOPEKA to BUSINESS or on its behalf pursuant to Section 4(d) of this Agreement
($2,400,000), (iii) repay the amount that had been actually paid by GO TOPEKA under Section
4(b) for the Permit Fees in an amount not to exceed $200,000, and (iv) Business shall have the
option to either (1) promptly transfer the Property back to GO TOPEKA in the same condition as
it received the Property, free and clear of any liens or encumbrances caused by BUSINESS, or (2)
pay GO TOPEKA the lesser of (x) the appraised value of the Property (which value shall exclude
any improvements paid by BUSINESS or its affiliates) as determined by an appraiser mutually
agreeable to GO TOPEKA and BUSINESS plus the demolition cost of removing the Facility
from the Initial Property (the “Demolition Costs™), or (y) Four Million Five Hundred Thousand
Dollars ($4,500,000) for the Initial Property and the value of the Additional Property as
determined by the parties at the time of the Additional Property transfer to BUSINESS,

If an Event of Default occurs under Section 7(a)(i) of this Agreement, BUSINESS shall repay to
GO TOPEKA a proportion (defined below) of (1) the Employment Incentive Fee, (2) the lesser of
(x) the appraised value of the Property (which value shall exclude any improvements paid by
BUSINESS or is affiliates) as determined by an appraiser mutnally agreeable to GO TOPKEA
and BUSINESS plus the Demolition Costs, or (y) Four Million Five Hundred Thousand Dollars
($4,500,000) for the Initial Property and the value of the Additional Property as determined by
the parties at the time of the Additional Property transfer to BUSINESS, and (3) the amount that
had been actually paid by GO TOPEKA to BUSINESS or on its behalf pursuant to Section 4(d)
of this Agreement ($2,400,000). The repayment proportion shall be calculated by multiplying the
foregoing amounts by a fraction, the numerator of which shall be the number of years (including
the year of the Event of Default) left in the expected Ten (10) year performance period when the
Event of Default occurs, which performance period begins on January [, 2015. The denominator
of such faction is “10."

For example, if the Employment Incentive Fee of $2,550,000 has been received,
the Additional Property is valued at Five Hundred Thousand Dollars ($500,000)
at the time of the transfer, the appraised value of the Property is $4,400,000, the
entire Two Million Four Hundred Thousand Dollars ($2,400,000) has been
expended in accordance with Section 4(d), and an Event of Default occurs in
May 2021, the repayment amount will be:

4/10 * $9,350,000 = $3,740,000,

[Where $9,350,000 = $2,550,000 + $4,400,000 + $2,400,000, and where the
numerator is calculated based on the fact that years 2015 through 2020 are
complete, leaving 4 years.]

In the event that BUSINESS elects not to build the Core Facility or BUSINESS defaults under
this Agreoment for any reason whatsoever, BUSINESS shall not be liable for any damages or be
liable to reimburse GO TOPEKA, JEDO or any other party for any funds spent by such party in
anticipation of the operation of the Facility as set for in Sections 4(a) (water/fire/sewer lines), 4(c)
(water/sewer connection fees), 4(e) (Washburn Institute of Technology) and 4(f) (zoning) and
Section 5.
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9.

If BUSINESS elects to receive the Additional Property and does in fact receive the Additional
Property, but does not commnence the construction of a functional renewal wind energy facility
thereon by December 31, 2013, BUSINESS shall either (i) deed the Additional Property back to
GO TOPEKA, subject only to the easements, liens, covenants and restrictions of record and
zoning regulations that were in place when received by BUSINESS, or (ii) if BUSINESS stifl
plans to develop a functional renewal wind energy facility on the Additional Property,
BUSINESS may reimburse GO TOPEKA for the lesser of (x) the appraised value of the
Additional Property (which value shall exclude any improvements paid by BUSINESS or is
affiliates) as determined by an appraiser mutually agreeable to GO TOPKEA and BUSINESS or
(y) the value of the Additional Property as determined by the parties at the time of the Additional
Property transfer to BUSINESS.

If an Event of Default occurs by BUSINESS under this Agreement, GO TOPEKA and JEDO
shall have no further obligations under this Agreement, such as to make incentive or other
payments, transfers or efforts to or for the benefit of BUSINESS.

GO TOPEKA and JEDO shall not be entitled to specific performance as a result of an Bvent of
Default by BUSINESS under this Agreement, For Events of Default relating to Section 7(a) of
this Agreement, GO TOPEKA’s remedies are set forth exclusively in Sections 8(a), 8(b), 8(c),
8(d), 8(e) and 8(f)). For Events of Default of BUSINESS that are other than Events of Default
relating to Section 7(a) of this Agreement, the remedy set forth in Section 8(f) shall be in addition
to any other remedies BUSINESS may have under applicable law.

Default by GO TOPEKA. GO TOPEKA shall be deemned to be in default under this Agreement

(an “Event of Default by GO TOPEKA”) in the event GO TOPEKA shall fail to keep, observe or perform
any material covenant, agreement, term or provision of this Agreement to be kept, observed or performed
by GO TOPEKA and such failure shall continue (i) for a period of ten (10) business days after written
notice thereof by BUSINESS to GO TOPEKA in case of monetary defaults, or (ii) for a period of thirty
(30) days after written notice thereof by BUSINESS to GO TOPEKA in the case of non-monetary
defaults; provided, however, if such default cannot be cured within such thirty (30) day period, then GO
TOPEKA shall be entitled to such additional time as shall be reasonable, provided that GO TOPEKA is
capable of curing same, has promptly proceeded to commence cure of such default within said period, and
thereafter diligently prosecutes the cure to completion; provided, however, that in no event shall such
additional time to cure non-monetary defaults exceed ninety (90) days.

10.

a.

BUSINESS Default Remedies.

Upon the occurrence of an Event of Default by GO TOPEKA under this Agreement, BUSINESS
shall be entitled to exercise its rights at law or in equity, including the right to (i) compel specific
performance of GO TOPEKA’s and/or JEDO’s obligations hereunder, (ii) self-help rights set
forth in Section 10(c) of this Agreement, or (iii) to terminate this Agreement and to recover any
amounts owed to BUSINESS under this Agreement. The remedies set forth in Section 10 shall
be in addition to any other remedies BUSINESS may have under applicable law.

If GO TOPEKA has defaulted on any of its obligations under this Agreement or if BUSINESS
has not received the benefits of the incentives set forth in Sections 5(a), 5(h), 5(i), 5(), 5(m), 5(n)
or 5(o) of this Agreement, BUSINESS shall have the right to set-off the abatement payment due
to GO TOPEKA under Section 6 (Property Tax Abatement) and any payments due to GO
TOPEKA under this Agreement by the amount needed to satisfy GO TOPEKA’s obligations
under this Agreement and the amount needed to satisfy the incentives promised to BUSINESS
under Sections 5(a), 5(h), 5(i), 5(3), S(m), 5(n) or 5(0) of this Agreement. If permitted by all of
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11,

the parties in the agreements set forth in Sections 5(a), S(h), 5(i), 5(), S(m), S(n) or 5(o) of this
Agreement, GO TOPEKA shall be a third party beneficiary of such agreements; provided that
GO TOPEKA'’s actions to enforce such agreements on behalf of BUSINESS shall not interfere
with the enforcement of such agreements by BUSINESS,

If an Event of Default by GO TOPEKA occurs under Sections 4(a), 4(b), 4(c), or 4(¢) of this
Agreement, BUSINESS may, without waiving any claim for breach of agreement, cure such
default for the account of GO TOPEKA and make all necessary payments in connection
therewith, including but not limited to, reasonable attorneys’ fees, costs, or charges in connection
with any legal action that may have been brought, with interest thereon at six percent (6%) per
annum. BUSINESS shall have the right to offset such costs against any payments due and owing
under this Agreement to GO TOPEKA, until fully reimbused.

If an Event of Default occurs by GO TOPEKA or JEDO under this Agreement, BUSINESS shall
have no further obligations under this Agreement, including, without limitation, any obligations
to make any payments, transfers of real property or efforts to or for the benefit of GO TOPEKA
or JEDO.

Escrow and JEDO Obligation.

GO TOPEKA’s obligations hereunder are within its budget and expected funding stream.
Notwithstanding the foregoing, GO TOPEKA’s obligations hereunder are contingent upon the
continued funding of GO TOPEKA at adequate levels through a portion of the Shawnee County,
Kansas, refailer’s sales tax and/or by the local Joint Economic Development Organization
(“JEDO”). Commencing on July 20, 2011, GO TOPEKA agrees that it will escrow funds on the
20" day of July, October, January, and April with First American Title Insurance Company,
National Commercial Services (“Escrow Agent™), that it receives from the Shawnee County,
Kansas, retailers’ sales tax (the “Escrowed Funds”) to fulfill its obligations under this Agreement
pursuant to the payment schedule attached hereto as Exhibit F.  The Escrowed Funds will be
held in escrow pursuant to an Escrow Agreement by and among GO TOPEKA, JEDO,
BUSINESS and Escrow Agent attached hereto as Exhibit G. The Escrow Agent shall disburse
the Escrowed Funds to BUSINESS within ten (10) business days after receiving a written request
from BUSINESS provided that GO TOPEKA does not object in writing to such disbursement
within five (5) business days after receipt of such request from Escrow Agent. GO TOPEKA
shall timely fund its obligations under this Agreement even if there are not adequate Escrowed
Funds to satisfy such obligations, If GO TOPEKA funds its obligations with monies that are not
held in escrow (“Non-Escrowed Funds®), then the payment schedule attached hereto as Exhibit F
shall be modified to the extent that the Non-Escrowed Funds shall reduce the last Escrowed
Funds which are due under the payment schedule. For example, if GO TOPEKA is required to
pay BUSINESS for 212 Full Time Employment Positions in 2012 (rather than the 106 Full Time
Employment Positions budgeted in Exhibit F), GO TOPEKA would not need to deposit
Escrowed Funds for the 106 Full Time Employment Positions budgeted for 2015 since this
obligation would have already been satisfied. The Bscrow Agent shall disbusse the Escrowed
Funds to GO TOPEKA within ten (10) business days after receiving a written statement from GO
TOPEKA that an Event of Default of BUSINESS has occurred under this Agreement and that GO
TOPEKA is entitled to reimbursement of the Escrowed Funds pursuant to this Agreement;
provided that BUSINESS does not object in writing to such disbursement within five (5) business
days after receipt of such request from Escrow Agent.




b. JEDO agrees that to the extent that GO TOPEKA is unable to meet its financial obligations under
this Agreement to BUSINESS that JEDO shall be obligated to BUSINESS to satisfy GO
TOPEKA’s financial obligations and shall satisfy such funding obligations to BUSINESS.

12, Notices. All notices, demands, consents, approvals, and requests given by either party to the
other hereunder shall be in writing and shall be sent by hand delivery, by a nationally recognized
overnight courier, or by facsimile (provided that facsimile notices are also promptly delivered by hand or
by a nationally recognized overnight courier), to the parties at the following addresses:

To: GO TOPEKA:

GROWTH ORGANIZATION OF TOPEKA/SHAWNEE COUNTY, INC.
120 SE 6th Avenue, Suite 110
Topeka, KS 66603-3515
Phone: (785) 234-2644
FAX: (785) 234-8656
Contact Person/Title:  Steve Jenkins,
Senior Vice President-Economic Development

With a copy to:

Coffman, Defries & Nothern, P.A.,
534 S. Kansas Ave., Suite 925
Topeka, KS 66603-3407

Attention: Jeffrey A. Wietharn, Esq,
Facsimile: (785)234-3363

To: BUSINESS:

Mars Chocolate North America, LLC

800 High Street

Hackettstown, NJ 07840

Attention: Edgar Pew, Esq., Associate General Counsel

With a copy to, upon completion of the Facility:

Mars Chocolate North America, LLC
[insert street address of Facility]
Topeka, KS 66603

Attention: Plant Manager

With a copy to:

Bevan, Mosca, Giuditta & Zarillo, P.C.

222 Mount Airy Road, Suite 200

Basking Ridge, NJ 07920

Attention: Alexandra R, Bratsafolis, Esq. and Richard A. Giuditta, Jr., Esq.
Facsimile: (908) 848-6432
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With a copy to:

Arent Fox LLP

1050 Connecticut Avenue, N.W.
Washington, DC 20036

Attention: Kimberly A. Wachen, Esq.
Facsimile: (202) 857-6395

To: JEDO:

JOINT ECONOMIC DEVELOPMENT ORGANIZATION
cfo Richard Eckert, Shawnee County Counselor

200 SE 7th St. Room 100

Topeka, KS 66603-3971

With a copy to:

Attn: City Attorney
215 SE 7th, Room 353
Topeka, KS 66603-3914

or to such other address and to the attention of such other person as either party may from time to time
designate in writing. Notices properly given as described above shall be effective upon receipt o, if
received on a date that is not a business day or after normal business hours in the location delivered, the
following business day. Refusal to accept delivery shall constitute receipt.

13.

a,

Miscellaneous. The following miscellaneous provisions shall apply to this Agreement:

BUSINESS shall have a one time right to delay the construction and operation of the Facility for
a period not to exceed twenty-four (24) months by notifying GO TOPEKA of such delay in
writing by no later than December 31, 2013. All time periods in this Agreement shall be
extended by the extension of time set forth in BUSINESS’s notice (the “Bxtension Period”).
Notwithstanding the foregoing, the time periods and the amount to be escrowed set forth in
Section 11(a) and Schedule ¥ attached hereto for GO TOPEKA to escrow funds shall not be
extended unless there has been an extension of the Shawnee County, Kansas retailers’ sales tax in
the amount of one-half of one cents past December 31, 2016 for the amount of the Extension
Period. If BUSINESS exercises its rights to delay the construction and operation of the Facility
by twelve (12) months or greater pursuant to this Section 13(a) and if GO TOPEKA can
demonstrate to the satisfaction of BUSINESS, in its sole discretion, that GO TOPEKA would be
able to escrow all of the funds relating to the Washburn Institute of Technology incentive set
forth in Section 4(e) which were originally scheduled to be funded in 2011 and 2012 pursuant to
Schedule F, to the years 2012 and 2013 with such escrowed funds to be deposited quarterly in the
amounts to be determined by BUSINESS so that by December 31, 2013, the $1,700,000 incentive
fee set forth in Section 4(e) would be fully escrowed.

BUSINESS agyees to participate in a public event with GO TOPEKA at the Facility celebrating
the location of the Facility and employment expansion contemplated by this Agreement at such
date and time mutually agreeable to the parties. Such event would include general recognition of
GO TOPEKA's involvement in the project and BUSINESS shall determine in its sole discretion
its representatives from the BUSINESS to appear at such event.

14




C.

h.

e

The parties agree that no public release or announcement concerning this Agreement, the
agreements contemplated in Section 5, the Facility, the project or anything that could create an
obligation for BUSINESS shall be issued by any party without the prior written consent of the
other party, except as required by law or applicable regulations. GO TOPEKA agrees that it will
obtain the consent from a Senior Manager of Mars Chocolate Corporate Affairs on all external or
public announcements and releases relating to the Facility or this Agreement, If GO TOPEKA
receives the consent of Mars Chocolate Corporate Affairs Senior Manager relating to a public
release or announcement relating to the Facility or this Agreement, then BUSINESS shall be
deemed to consent under this Section 13(c). As of the date of this Agreement, Jessica Graves
(contact information: Jessica.graves@effem.com, 908-619-0782) is the Mars Chocolate
Corporate Affairs Senior Manager who should be contacted by GO TOPEKA for purposes of this
Section 13(c).

This Agreement and the agreements contemplated under Section 5 (Other Incentives) contain the
entire agreements reached between the parties hereto with respect to the subject matter hereof,
and this Agreement may be amended only in writing, duly executed by all parties concerned.

This Agreement shall be interpreted under the laws of the State of Kansas. In the event if any
provision is found to be unenforceable or unconstitutional, all other provisions shall remain in full
force and effect.

Time is of the essence of this Agreement.

By signing this Agreement, the parties affirm that they have the authority of their respective
entities to enter into this Agreement and bind their respective entities,

This Agreement shall bind and inure to the benefit of the parties to this Agreement, their heirs,
legal representatives, assignees, transferors and successors,

No failure by a party to insist on prompt performance by the other party of its obligations
hereunder shall constitute a waiver of rights under the Agreement. Similarly, the waiver by a
party of any breach of any provision of this Agreement shall not operate or be construed as a
waiver of any subsequent breach of that same or any other provision.

This Agreement may be executed in counterparts, each counterpart shall be deemed an original,
and, when taken together with other signed counterparts, shall constitute one agreement, which
shall be binding upon and effective as to all parties.

The parties acknowledge and agree that BUSINESS shall not assign, transfer, hypothecate or
otherwise encumber this Agreement and its rights hereunder, without the prior written approval of
GO TOPEKA.

GO TOPEKA makes no representation as to the taxability or tax effect of this Agreement and the
incentive payments hereunder,

In carrying out the terms and provisions of this Agreement, BUSINESS shall not unlawfully
discriminate against any employee, applicant for employment, recipient of service or applicant to
receive or provide services because of race, color, religion, sex, age, disability, national origin or
any other status protected by applicable federal or state law or local ordinance.
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Every duty, right, or obligation contained in this Agreement imposes an obligation of good faith
in its performance or enforcement. For the purposes of the Agreement, "good faith" dealing
means honesty in fact in the conduct or the transaction concerned.

Nothing herein contained shall be construed or held to make any party a partner, joint venturer or
associafe of another party in the conduct of ifs business, nor shall either party be deemed the
agent of the other. It being expressly understood and agreed that the relationship between the
parties hereto is and shall at all times remain contractual as provided by the terms and conditions
of this Agreement.

The parties agree to execute and deliver such other documents, agreements or instruments as may
be necessary or convenient to effect the purposes of this Agreement and to comply with any of
the terms hereof,

All incentives contemplated under this Incentive Agreement are for the sole purpose of inducing
BUSINESS to locate its operations in Topeka, Shawnee County, Kansas, and to expand the
Facility in the future, GO TOPEKA, JEDO, KDOT, KROIF, KDOC and any other governmental
entity are not providing the incentives in consideration for any goods or services rendered or as a
subsidy, Moreover, any payments made by non-governmental entities unrelated to BUSINESS or
its affiliates or subsidiaries provide only indirect and intangible benefits to the payors and were
not made to achieve a business purpose of the payor.

The divisions of this Agreement into sections and subsections and the use of captions and
headings in connection therewith are solely for convenience and shall have no legal effect
whatsoever in construing the provisions of this Agreement.

BUSINESS understands the importance of local sourcing. The design, engineering and
construction of the Facility; the design, engineering, and installation of the machinery and
equipment; and other portions of this project relating to the Facility are highly proprietary and
specialized. As a result BUSINESS shall only be obligated to hire or use those companies or
people that BUSINESS believes, in its sole discretion, meet the strict qualifications necessary to
complete the work or obfain the materials necessary to meet BUSINESS’s standards and
qualifications. BUSINESS will work with local companies and people when appropriate and
consistent with BUSINESS s standards and qualifications.

There shall be no third party beneficiaries to this Agreement and no party other than GO
TOPEKA, JEDO and BUSINESS and its affiliates shall have any rights under this Agreement.
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the date and year

first above written,

“BUSINESS”

MARS CHOCOLATE NORTH AMERICA, L1.C
A Delaware limited liability company

L Ao

Name D.Michnel Wikomon
Title: N ¥ %\mp\\l

“GO TOPEKA”
GROWTH ORGANIZATION OF TOPEKA/SHAWNEE COUNTY, INC,

r)
( .
By:  Lipes 52‘\,’(':,.444.“//

Name: _Z :ﬂr}rm Cg\/inv}:uez .
Title: Presidoct v

“JEDO”

JOINT ECONOMIC DEVELOPMBNT ORGANIZATION

e

S-1
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Exhibit A
Legal Description of Imitial Property

A TRACT OF LAND SITUATED IN THE SOUTHWEST QUARTER AND THE SOUTHEAST QUARTER OF
SECTION 12, TOWNSHIP 13 SOUTH, RANGE 15 EAST OF THE SIXTH PRINCIPAL MERIDIAN, BEING A
PORTION OF THOSE CERTAIN TRACTS OF LAND DESCRIBED IN BOOK 4760, PAGE 251 RECORDED
DECEMBER 1, 2009 AND BOOK 4761, PAGE 68 RECORDED DECEMBER 2, 2009 AND ALSO BOOK 4774,
PAGE 165 RECORDED JANUARY 25, 2010 ALL IN THE OFFICE OF THE SHAWNEE COUNTY REGISTER
OF DEEDS, SHAWNEEE COUNTY, KANSAS, MORE PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCING AT THE NORTHEAST CORNER OF THE SOUTHEAST QUARTER OF SAID SECTION 12;
THENCE ON AN ASSUMED BEARING OF SOUTH 88 DEGREES 31 MINUTES 48 SECONDS WEST,
COINCIDENT WITH THE NORTH LINE OF SAID SOUTHEAST QUARTER, A DISTANCE OF 195.20 FEET
TO THE WESTERLY RIGHT OF WAY LINE OF THE BURLINGTON NORTHERN SANTA FE RAILWAY
COMPANY; THENCE SOUTH 16 DEGREES 11 MINUTES 04 SECONDS WEST, COINCIDENT WITH SAID
WESTERLY RIGHT OF WAY LINE, A DISTANCE OF 59.80 FEET TO THE POINT OF BEGINNING;
THENCE CONTINUING SOUTH 16 DEGREES 11 MINUTES 04 SECONDS WEST, COINCIDENT WITH
SAID WESTERLY RIGHT OF WAY LINE, A DISTANCE OF 2670.54 FEET, THENCE SOUTH 88 DEGREES
25 MINUTES 32 SECONDS WEST, BEING 57.50 FEET NORTH OF AND PARALLEL WITH THE SOUTH
LINE OF SAID SOUTHEAST QUARTER, A DISTANCE OF 135737 FEET TO THE BEGINNING OF A
TANGENT CURVE TO THE RIGHT; THENCE ON SAID CURVE HAVING A RADIUS OF 947.50 FEET A
CENTRAL ANGLE OF 54 DEGREES 09 MINUTES 09 SECONDS, AN ARC LENGTH OF 895.52 FEET;
THENCE NORTH 37 DEGREES 25 MINUTES 19 SECONDS WEST, A DISTANCE OF 1074.47 FEET TO THE
SOUTHERLY RIGHT OF WAY LINE OF S.W. GARY ORMSBY DRIVE; THENCE COINCIDENT WITH
SAID SOUTHERLY RIGHT OF WAY LINE, ON A NON-TANGENT CURVE TO THE LEFT HAVING A
RADIUS OF 1706,04 FEET, A CENTRAL ANGLE OF 11 DEGREES 34 MINUTES 06 SECONDS, (WHOSE
CHORD BEARS NORTH 45 DEGREES 01 MINUTES 50 SECONDS EAST, 343.87 FEET), AN ARC LENGTH
OF 344.46 FEET; THENCE NORTH 39 DEGREES 14 MINUTES 47 SECONDS EAST, COINCIDENT WITH
SAID SOUTHERLY RIGHT OF WAY LINE, A DISTANCE OF 393.67 FEET; THENCE NORTH 42 DEGREES
40 MINUTES 48 SECONDS EAST, COINCIDENT WITH SAID SOUTHERLY RIGHT OF WAY LINE, A
DISTANCE OF 164.34 FEET; THENCE NORTH 37 DEGREES 14 MINUTES 14 SECONDS EAST,
COINCIDENT WITH SAID SOUTHERLY RIGHT OF WAY LINE, A DISTANCE OF 280.75 FEET TO THE
BEGINNING OF A NON-TANGENT CURVE TO THE RIGHT; THENCE COINCIDENT WITH SAID
SOUTHERLY RIGHT OF WAY LINE ON SAID CURVE HAVING A RADIUS OF 1246.72 FEET, A CENTRAL
ANGLE OF 32 DEGREES 59 MINUTES 50 SECONDS, (WHOSE CHORD BEARS NORTH 55 DEGREES 44
MINUTES 38 SECONDS EAST, 708.12 FEET), AN ARC LENGTH OF 718.00 FEET; THENCE ON A NON-
TANGENT CURVE TO THE RIGHT HAVING A RADIUS OF 1147.50 FEET, A CENTRAL ANGLE OF 13
DEGREES 42 MINUTES 22 SECONDS, (WHOSE CHORD BEARS NORTH 81 DEGREES 40 MINUTES 37
SECONDS EAST, 273.85 FEET), AN ARC LENGTH OF 274.50 FEET; THENCE NORTH 88 DEGREES 31
MINUTES 48 SECONDS EAST, BEING 55.00 FEET SOUTH OF AND PARALLEL WITH THE NORTH LINE
OF THE SOUTHEAST QUARTER OF SAID SECTION 12, A DISTANCE OF 1831.47 FEET TO THE
BEGINNING OF A TANGENT CURVE TO THE RIGHT; THENCE ON SAID CURVE HAVING A RADIUS
OF 986.50 FEET, A CENTRAL ANGLE OF 2 DEGREES 06 MINUTES 48 SECONDS, AN ARC LENGTH OF
36.39 FEET; THENCE SOUTH 89 DEGREES 21 MINUTES 24 SECONDS EAST, A DISTANCE OF 35.55
FEET TO THE POINT OF BEGINNING. CONTAINING 152.38 ACRES, MORE OR LESS,

BEING THE SAME PROPERTY AS IDENTIFIED AS BLOCK “A”, LOT 1 OF THE FINAL PLAT PREPARED
BY BARTLETT & WEST DATED JANUARY 8, 2010 FOR THE KANZA FIRE COMMERCE PARK TO BE
RECORDED IN THE OFFICE OF SHAWNEE COUNTY REGISTER OF DEEDS, SHAWNEE COUNTY,

KANSAS.




Exhibit B

Employment Incentive Fees Report Prepared by BUSINESS

COMPLIANCE REPORT

GROWTH ORGANIZATION OF
TOPEKA/SHAWNEE COUNTY, INC,
120 SE 6th Avenue, Suite 110

Topeka, KS 66603-3515

Attention; Steve Jenkins

Re: Incentive Agreement dated as of __,2011 (fogether with amendments, if any, the “Incentive
Agreement”), by and between Growth Organization of Topeka/Shawnee County, Inc. (GO Topeka™) and
Mars Chocolate North America, LLC (“Mars™)

The undersigned representative of Mars does hereby certify that the following
information is true and correct in all material respects and that for the previous calendar ending

December 31,20 :

1. The average number of Full Time Employment Positions maintained in the
previous calendar year was
2. The number of Full Time Employment Positions maintained on December 1st of

the immediately previous calendar year was

3. The amount of Employment Incentive Fees due and payable to Mars from GO
Topeka as a result of new Full Time Employment Positions filled in the immediately previous
calendar year is §

4. The amount of Employment Incentive Fees that will be returned to GO Topeka by
Mars pursuant to Sections 1(d) or 1(e) of the Incentive Agreement is $ .

5. The difference between the amounts set forth in Sections 3 and 4 above, after the
offsets have been calculated, is § , and this amount is due and payable to [Mars/GO
Topeka] by March 1st.

| 6. [Only for the for January 31, 2015, report]: The number of Full Time
| Employment Positions maintained by Mars on April 1, 2014 [only if the number of Fyll Time
Employment Positions on April 1, 2014 is less than 180] and June 1, 2014 was J
7. Capitalized terms not defined herein shall have the meanings given to such terms
in the Incentive Agreement.

|
|
% [Signature on following page.]
|




‘Dated this day of January, 20__:

MARS:

MARS CHOCOLATE NORTH AMERICA, LLC
A Delaware limited liability company

By:
Name:
Title:




Exhibit C
Location of Water, Fire Flow, and Sewer Service Lines

[See attached.]
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Exhibit D

Location of Water Main Line to be Installed by City of Topeka

[See attached.}
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Exhibit E
Location of Innovation Parkway

[See attached.]






Exhibit F
Schedule of Funds to be Escrowed by GO TOPEKA

[See attached.]




Project Pepper: GO Topeka Quarterly Escrow Payments

Quarterly Eauding Date 7 Total Esdrowed Finds ©2 7 Lo cal Erdplvvinent Ricentv Sower/Water Ling Hilding Permit s Water/ Se $ aserveFiand Washburs
2011 $2,174,877.78 .
October 2011 $ 1,202,438.89 $183,550.00 $200,000.00 $30,000.00 $600,000.00

Q4 anuary 2012 £972,438.89 $183,550.00 $600,000.00 $188,888.89
Q1 April 2012 $948,263.99 ] $159,375.00 $600,000.00 88,888.89
Q2 July 2012 $948,263.89 $159,375.00 $600,000.00 $188.888.89
Q3 October 2012 $348,263.89 $159,375.00 $188,888.89
Q4 January 2013 $348,263.89 $159,375.00 $188,888.89

O
Q1 April 2013 $348,263.89 $159,375.00 $188,888.89
Q2 july 2013 $348,263.89 $159,375.00 $188,888.89
Q3 October 2013 $348,263.89 $159.375.00 $188,588.89
Q4 january 2014 $159,375.00 $159,375.00 .

014 00.00
Q1 April 2014 $159,375.00 $159,375.00
Qz July 2014 $159.375.00 $159,375.00
Q3 October 2014 $159,375.00 $159,375.00

4 anuary 2015 $159,375.00 $159,375.00

) 6 003.00
Q1 April 2015 $159,375.00 $159,375.00
Q2 July 2015 $159,375.00 $159,375.00
Q3 Qctober 2018 $159,375.00 $159,375.00
Q4 January 2016 $159,375.00 $159,375.00




Exhibit G
Form of Escrow Agreement

ESCROW AGREEMENT

This Escrow Agreement (this “Agreement”) is made and entered into as of July __, 2011,
by and among GROWTH ORGANIZATION OF TOPEKA/SHAWNEE COUNTY, INC. (“GO
TOPEKA”), JOINT ECONOMIC DEVELOPMENT ORGANIZATION (“JEDO”), MARS
CHOCOLATE NORTH AMERICA, LLC, a Delaware limited liability company
(“BUSINESS”), and FIRST AMERICAN TITLE INSURANCE COMPANY (“ESCROW

AGENT™).
WITNESSETH:

WHEREAS, this Agreement is executed pursuant to that certain Incentive Agreement
dated as of July _, 2011, by and among GO TOPEKA, JEDO and BUSINESS, as may be

amended from time to time (the “Incentive Agreement”).

WHEREAS, pursuant to the Incentive Agreement, GO TOPEKA is assisting and
promoting BUSINESS in locating its operations in the Kanza Fire Commerce Park in Topeka,
Shawnee County, Kansas and, in connection therewith, GO TOPEKA is providing BUSINESS
with an incentive package funded through a portion of the Shawnee County, Kansas retailers’

sales tax and/or by JEDO,

WHEREAS, pursuant to the terms of Section 11(a) of the Incentive Agreement, GO
TOPEKA and JEDO are required o execute this Agreement to agree that, subject to the terms
and conditions of this Agreement, GO TOPEKA shall escrow certain funds to fulfill its
obligations under the Incentive Agreement and, to the extent GO TOPEKA is unable to meet its
financial obligations under the Incentive Agreement, including the deposit of escrowed funds
hereunder, JEDO shall satisfy such funding obligations.

WHEREAS, GO TOPEKA, JEDO, BUSINESS and ESCROW AGENT have entered
into this Agreement to set forth the terms and conditions of the foregoing arrangement.

NOW, THEREFORE, in consideration of the premises and of good and valuable
consideration the receipt and sufficiency whereof is hereby acknowledged, the parties hereto
hereby covenant and agree as follows:

1. Capitalized terms not otherwise defined herein shall have the respective meanings
set forth in the Incentive Agreement.

2. GO TOPEKA, JEDO and BUSINESS hereby appoint First American Title
Insurance Company as ESCROW AGENT hereunder.

Exhibit A, Page 1
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3. Commencing on July 20, 2011 and ending January 20, 2016, GO TOPEKA shall
escrow funds, and shall wire such funds in accordance with the wiring instructions set forth on
Exhibit A to this Agreement, on the 20™ day of July, October, January and Apnl (eacha
“Quarterly Funding Date’”) with ESCROW AGENT that GO TOPEKA receives from the
Shawnee County, Kansas, retailers’ sales tax or otherwise obtains to fulfill its obligations under
the Incentive Agreement pursuant to the payment schedule attached hereto as Exhibit B. If the
20" is not on a business day, GO TOPEKA shall escrow funds on the next business day.
Notwithstanding the foregoing, if GO TOPEKA has not received its share of the Shawnee
County, Kansas, retailers’ sales tax on the Quarterly Funding Date, it shall so inform
BUSINESS and ESCROW AGENT in writing and shall deposit the funds no later than five (5)
business days after GO TOPEKA receives the funds, not to exceed thirty (30) days after the
originally scheduled Quarterly Funding Date. ESCROW AGENT agrees to deposit the amounts
received hereunder in an interest bearing account (the “Escrow Account™), subject to the receipt
from GO TOPEKA of a form W-9 for the purposes of investing said funds, and to hold and
disburse said funds, and any interest earned thereon, as hereinafter provided. All amounts held
by ESCROW AGENT from time to time in the Escrow Account are hereinafter refeired to as the
“Escrowed Funds”.

4, GO TOPEKA, JEDO and BUSINESS agree that the sole use for the Escrowed
Funds shall be to pay the obligations of GO TOPEKA under the Incentive Agreement (the
“Obligations”). If GO TOPEKA funds the Obligations with monies that are not held in escrow
(“Non-Escrowed Funds”), the payment schedule attached as Exhibit B shall be modified to the
. extent that the Non-Escrowed Funds shall reduce the last Escrowed Funds that are due under the
payment schedule. In addition, if GO TOPEKA desires to pay for the Obligations set forth in
Sections 4(a) (Services Lines), 4(b) (Permit Fees), 4(c) (Connection Fees) or 4(e) (Washburn
Institute of Technology) with a portion of the Escrowed Funds to be paid by the Escrow Agent
directly to the third-party service provider pursvant to the procedure set forth in Section 5(b) of
this Agreement, then the next quarterly payment owed by GO TOPEKA for the applicable
Obligation under Sections 4(a)-(c) or 4(e) shall be increased by an amount equal to the amounts
withdrawn in excess of the budgeted amounts already paid by GO TOPEKA or, as applicable,
decreased to zero if the applicable Obligation has been satisfied and GO TOPEKA has requested
withdrawal of only the budgeted amounts already paid by GO TOPEKA,

Set forth below are examples of situations in which an adjustment to the amount of the
last Escrowed Funds shall occur:

Example 1:  If GO TOPEKA pays BUSINESS an Employment Incentive Fee for 212
Full Time Employment Positions in 2012 (rather than the 106 Full Time Employment Positions
budgeted in Exhibit I of the Incentive Agreement) through Escrowed Funds and/or Non-
Escrowed Funds, GO TOPEKA would not need to deposit Escrowed Funds for the 106 Full
Time Employment Positions budgeted for 2015 since this obligation would have already been

satisfied.

Example 2:  If GO TOPEKA pays a third-party service provider for the Service Lines
in the amount of $400,000 in Q3 0f 2011 (after GO TOPEKA has already deposited $183,550
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into the Escrow Account for the Service Lines), and GO TOPEKA withdraws $183,550 in
Escrowed Funds in Q3 of 2011 pursuant to Section 5(b) of this Agreement as a direct payment to
the third-party service provider, uses Non-Escrowed Funds to pay the difference of $216,450
($400,000 - $183,550), and the Obligations for the processing and installation of the Service
Lines are fully satisfied prior to the due date of the next Escrowed Funds in Q4 of 2011, GO
TOPEKA would not need to deposit Escrowed Funds in Q4 of 2011 for the Service Lines since
this Obligation would have already been satisfied. This example also applies where GO
TOPEKA uses Escrowed Funds and Non-Escrowed Funds to pay a third-party provider directly
for services/fees incurred under Section 4(a) (Service Lines), Section 4(b) (Permit Fees), 4(c)
(Connection Fees) and 4(e) (Washburn Institute of Technology) of the Incentive Agreement.

Example 3:  If GO TOPEKA pays a third-party service provider for the Service Lines
in the amount of $400,000 in Q3 of 2011 (after GO TOPEKA has already deposited $183,550
into the Escrow Account for the Service Lines), and GO TOPEK A withdraws $400,000 in
Escrowed Funds in Q3 of 2011 pursuant to Section 5(b) of this Agreement as a direct payment to
the third-party service provider, GO TOPEKA would be required to deposit Escrowed Funds in
the amount of $216,450 in Q4 of 2011 to replenish the Escrow Account. This example also
applies where GO TOPEKA uses Escrowed Funds in excess of the Escrowed Funds (and
budgeted amounts) to pay a third-party provider directly for services/fees incurred under Section
4(a)(Service Lines), Section 4(b) (Permit Fees), and 4(c) (Connection Fees) of the Incentive

Agreement,

5. The Escrowed Funds shall be held by the ESCROW AGENT in the Escrow
Account and not disbursed until one of the following events has occurred, in which event the
ESCROW AGENT is authorized and directed to disburse the Escrowed Funds, or a portion
thereof, in the manner indicated as set forth below. ESCROW AGENT shall use good faith
efforts to notify within one business day after receiving a disbursement request the party which
has not requested a disbursement from the Escrowed Account, The party requesting a
disbursement from Escrow Agent shall send a copy of such requested disbursement
simultaneously to the other party of this Agreement.

(a) Within ten (10) business days after each receipt of a written request from BUSINESS,
ESCROW AGENT is authorized and directed to disburse such portion of the
Escrowed Funds to BUSINESS in the amounts identified in the written request in
accordance with the wiring instructions attached as Exhibit C to this Agreement,
provided that GO TOPEKA does not object in writing to such disbursement within
five (5) business days after receipt of such request from ESCROW AGENT.

(b) Within ten (10) business days after each receipt of a written request from GO
TOPEKA or BUSINESS, ESCROW AGENT is authorized and directed to disburse
such portion of the Escrowed Funds to a third-party service provider for work in
connection with satisfaction of the Obligations in Section 4(a) (Service Lines), 4(b)
(Permit Fees), 4(c) (Connection Fees) or Section 4(e) (Washburn Tech) in the
amounts identified in the written request, provided that the party not making the
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request does not object in writing to such disbursement within five (5) business days
after receipt of such request from ESCROW AGENT.

(¢c) Within ten (10) business days after receiving a written statement from GO TOPEKA
which provides that an Event of Default of BUSINESS has occurred under the
Incentive Agreement and that GO TOPEKA is entitled to reimbursement of the
Escrowed Funds pursnant to the Incentive Agreement, ESCROW AGENT is
authorized and directed to disburse the Escrowed Funds to GO TOPEKA, provided
that BUSINESS does not object in writing to such disbursement within five (5)
business days after receipt of such request from ESCROW AGENT.

(d) Upon receipt of joint written instructions from GO TOPEKA and BUSINESS,
ESCROW AGENT is authorized and directed to disburse the Escrowed Funds as
directed in the notice (and, if directed to be paid to BUSINESS, in accordance with
the wiring instructions attdched as Exhibit C to this Agreement).

(e) Within ten (10) business days after receiving a written statement from GO TOPEKA
which provides that the Obligations have been satisfied and that GO TOPEKA is
entitled to reimbursement of the remaining Escrowed Funds, ESCROW AGENT is
authorized and directed to disburse the Escrowed Funds to GO TOPEKA, provided
that BUSINESS does not object in writing to such disbursement within five (5)
business days after receipt of such request from ESCROW AGENT.

(f) Within ten (10) business days after receiving a written statement from BUSINESS
which provides that the Obligations have been satisfied and that GO TOPEKA is
entitled to reimbursement of the remaining Escrowed Funds, ESCROW AGENT is
authorized and directed to disburse the Escrowed Funds to GO TOPEKA.

6. Unless this Agreement has been previously terminated pursuant to Sections 5(d),
5(e) or 5(f) of this Agreement, on the earlier of December 31, 2020, or when all of the Escrowed
Funds have been disbursed pursuant to this Agreement, this Agreement will be void and of no
further force and effect and ESCROW AGENT shall disburse the balance of the Escrowed Funds
(if any) and any interest earned thereon to GO TOPEKA unless JEDO requests that such excess
Escrowed Funds be disbursed to JEDO. '

7. ESCROW AGENT shall not incur any liability with respect to (i) any action taken
or omitted to be taken in good faith upon advice of its counsel given with respect to any
questions relating to its duties and responsibilities, or (ji) to any action taken or omitted to be
taken in reliance upon any document, including any written notice of instruction provided for in
this Agreement, not only as to its due execution and the validity and effectiveness of its
provisions, but also to the truth and accuracy of any information contained therein, which
ESCROW AGENT shall in good faith believe to be genuine, to have been signed or presented by
a proper person or persons and to conform with the provisions of this Agreement.

8. A fee of $100 per each disbursement of the Escrowed Funds (the “Disbursement
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Fee”) made by ESCROW AGENT for the duration of this Agreement shall be paid to ESCROW
AGENT. GO TOPEKA and BUSINESS shall each pay fifty percent (50%) of the Disbursement
Fee. If either GO TOPEKA or BUSINESS does not timely pay the Disbursement Fee,
ESCROW AGENT may deduct the Disbursement Fee from the Escrowed Fund, ESCROW
AGENT shall bill GO TOPEKA and BUSINESS annually for the payments due to ESCROW
AGENT under this Agreement and GO TOPEKA and BUSINESS shall pay ESCROW AGENT

within sixty (60) days after receipt of such invoice.

9. GO TOPEKA and BUSINESS hereby agree to indemnify and hold harmless
ESCROW AGENT against any and all losses, claims, damages, liabilities and expenses,
including without limitation, reasonable costs of investigation and attorneys' fees and
disbursements which may be imposed upon or incurred by ESCROW AGENT in connection
with its serving as ESCROW AGENT hereunder, except for any loss, costs or damage arising
out of its willful default or gross negligence.

10. At such time that GO TOPEKA has defaulted under the Incentive Agreement and
JEDO is, therefore, fulfilling the obligations of GO TOPEKA under the Incentive Agreement or
if for any other reason, JEDO is fulfilling the obligations of GO TOPEKA under the Incentive
Agreement, JEDO shall have all of the rights of GO TOPEKA under this Agreement (and shall
be bound by this Agreement) and notices that would have been sent to GO TOPEKA under the
terms of this Agreement shall be sent to JEDO. ESCROW AGENT shall send notices to JEDO
at such time that it receives written notice from JEDO or BUSINESS that JEDO should receive
notices under this Agreement pursuant to the terms of this Section 10,

11.  All notices, demands, consents, approvals, and requests given by any party to any
other party hereunder shall be in writing and shall be sent by hand delivery, by a nationally
recognized overnight courier, by e-mail or by facsimile (provided that facsimile notices and e-
mail notices are also promptly delivered by hand or by a nationally recognized overnight courier
and facsimile notices and e-mail notices are courtesy copies only and shall not be deemed to be a
“notice” under this Agreement), to the parties at the following addresses:

To: GO TOPEKA:
GROWTH ORGANIZATION OF TOPEKA/SHAWNEE COUNTY,

INC,

120 SE 6th Avenue, Suite 110

Topeka, KS 66603-3515

Phone: (785) 234-2644

FAX: (785) 234-8656

Contact Person/Title; Steve Jenkins,

Senior Vice President-Economic

Development

E-mail:sjenkins@gotopeka.com

With a copy to:
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To:

Esq.

To:

GENBUS/810581

Coffman, Defries & Nothem, P.A.
534 S. Kansas Ave., Suite 925
Topeka, KS 66603-3407

Attention: Jeffrey A, Wietharn, Esq.
Facsimile: (785) 234-3363
E-mail:jwietharn@cdnlaw.com

BUSINESS:

Mars Chocolate North America, LL.C

800 High Street

Hackettstown, NJ 07840

Attention: Edgar Pew, Esq., Associate General Counsel

E-mail: edgar.pew@effemn.com

With a copy to, upon completion of the Facility:

Mars Chocolate North America, LLC
[insert street address of Facility]
Topeka, KS 66603

Attention: Plant Manager

With a copy to:

Bevan, Mosca, Giuditta & Zarillo, P.C.

222 Mount Airy Road, Suite 200

Basking Ridge, NJ 07920

Attention: Alexandra R. Bratsafolis, Esq. and Richard A. Giuditta, Jr.,

Facsimile: (908) 848-6432
E-mail:abratsafolis@bmegzlaw.com and rgiuditta@bmgzlaw.com

With a copy to:

Arent Fox LLP

1050 Connecticut Avenue, N.W,
Washington, DC 20036

Attention; Kimberly A, Wachen, Esq,
Facsimile: (202) 857-6395

E-mail; wachen kimberly@arentfox.com

JEDO (who _shall only be a notice party if GO TOPEKA defaults

under the Incentive Agreement and JEDO tfakes over the

Obligations):
JOINT ECONOMIC DEVELOPMENT ORGANIZATION
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c/o Richard Eckert, Shawnee County Counselor
200 SE 7th St. Room 100
Topeka, KS 66603-3971

With a copy to:

Atin: City Attorney
215 SE 7th, Room 353
Topeka, KS 66603-3914

To:  Escrow Agent:

Clare Ursano

First American Title Insurance Company
National Commercial Services

1825 Eye Street NW, Suite 302
Washington DC 20006

Facsimile (714) 824-4843

E-mail: cutsano@firstam.com

or to such other address and to the attention of such other person as a party may from time to
time designate in writing o all other parties. Notices properly given as described above shall be
effective upon receipt or, if received on a date that is not a business day or after normal business
hours in the location delivered, the following business day. Refusal to accept delivery shall

constitute receipt.

12, In the event of a dispute between any of the parties hereto sufficient in the sole
discretion of ESCROW AGENT to justify its doing so, ESCROW AGENT shall be entitled to
tender unto the registry or custody of any court of competent jurisdiction all money or property
in its hands held under the terms of this Agreement, together with such legal pleading as it deems
appropriate, and thereupon be discharged.

13.  This Agreement may be amended only in writing, duly executed by all parties
concerned.

14.  This Agreement shall be interpreted under the laws of the State of Kansas. In the
event any provision is found to be unenforceable or unconstitutional, all other provisions shall
remain in full force and effect.

15.  This Agreement shall bind and inure to the benefit of the parties to this
Agreement, their heirs, legal representatives, assignees, transferors and successors.

16.  No failure by a party to insist on prompt performance by the other party of its
obligations hereunder shall constitute a waiver of rights under this Agreement. Similarly, the
waiver by a party of any breach of any provision of this Agreement shall not operate or be
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construed as a waiver of any subsequent breach of that same or any other provision,

17.  Time is of the essence in the performance of each obligation under this
Agreement.

17.  This Agreement may be executed in counterparts, each counterpart shall be
deemed an original, and, when taken together with other signed counterparts, shall constitute one
agreement, which shall be binding upon and effective as to all parties.
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IN WITNESS WHEREOF, the parties have signed, sealed, and delivered this Escrow
Agreement as of the date and year first written above.

“BUSINESS”

MARS CHOCOLATE NORTH AMERICA, LLC
a Delaware limited liability company

By:
Name:
Title:

“GO TOPEKA”

GROWTH ORGANIZATION OF TOPEKA/SHAWNEE COUNTY, INC.

By:
Name;:
Title:

“J’EDO”
JOINT ECONOMIC DEVELOPMENT ORGANIZATION

By:
Name:
Title:
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ESCROW AGENT:

FIRST AMERICAN TITLE INSURANCE COMPANY

By:

Brian Lobuts
Vice President
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Exhibit A
Wiring Instructions for Escrow Agent

First American Title Insurance Company
1801 K Street NW » Suite 200-K  Washington, D.C. 20006
(202) 530-1200 # (800) 808-6460 » FAX: (202) 530-1435

WIRING INSTRUCTIONS FOR
FIRST AMERICAN TITLE INSURANCE COMPANY
NATIONAL COMMERCIAL SERVICES DIVISION

BANK NAME: First American Trust, FSB
5 First American Way
Santa Ana, CA 92707

ABA NO.: 122241255

CREDIT TO:  First American Title Insurance Company
Commercial Services

ACCOUNT NO.: 3015140000
SPECIAL INSTRUCTIONS SHOULD INCLUDE:

FATIC CASE NO.: NCS-489015-DC72
TRANSACTION: “Project Sweetness”

ATTENTION: Clare Ursano/Brian Lobuts

NOTE:

PLEASE PAY STRICT ATTENTION TO THE BANK AND ACCOUNT NUMBER WHERE YOU ARE
HAVING THE FUNDS WIRED. EACH FIRST AMERICAN TITLE OFFICE USES A DIFFERENT BANK
AND ACCOUNT NUMBER. FUNDS WILL BE RETURNED IF SENT TO THE INCORRECT ACCOUNT.
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Exhibit B
Payment Schedule
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October 2011

Escrowied Funds

$2,174,877.78

$1,202,438.89

Project Pepper: GO Topeka Quarterly Escrow Payments_

Local Emfiloyment Incei v

$2,550,000

$183,550.00

Sewer/ Walter Line

ater /Sewer Connection

$30,000.00

GHe I WasHE

$600,000.00

$200 000 $30,000 $2,400,000 $1,700,

January 2012

Aprii 2012

$972,438.89
$2,593,055.56
$948.263.89

$183,550.00

$600,000.00

$159,375.00 $600,000.00 $188,888.89

Q2 July 2012 $948,263.89 $159,375.00 $600,000,00 $188,888.89

Q3 October 2012 $348,263.89 $159,375.00 $188,888.82
anuary 2013 $348,263.89 $159,375.00

April 2013

$1,204,166.67

$188,888.89

$348,263.89 $159,375.00 $£188,888.89

july 2013 $348,263.89 $159,375.00 $188,888.89

Q3 October 2013 $348,263.89 $159,375.00 $188,888.8%
anvary 2014 $159,375.00 $159,375.00

$637,500.00

Q1 April 2014 $159,375.00 $159,375.00
Q2 July 2014 $159,375.00 $159,375.00
Q3 October 2014 $159,375.00 $159,375.00
Q4 anuary 2015 $159,375.00 $159,375.00

$637,500.00

Q1 April 2015 5159,375.00 $159,375.00
02 July 2015 $159,375.00 $159,375.00
Q3 October 2015 $159,375.00 $159,375.00
04 January 2016 $159,375.00 $159,375.00

GENBUS/810581
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Exhibit C
Wiring Instructions for BUSINESS

Bank of America
1401 Elm St.
Dallas, TX 75202

. Swift BOFAUS3N

ABA 0260-0959-3
Beneficiary: Mars Chocolate NA
a/c 3750699658

Exhibit B, Page 1




City of Topeka & Shawnee County

-y
47 JOINT
_/ ECONOMIC
4" DEVELOPMENT
4 ORGANIZATION

Wowited (For ¢m«/&%

Agenda Item No. 3G

JEDO Board Meeting
December 11,2019 - 6:00 P.M.

Approval to provide liquidated damages
reimbursement in the amount of $12,045
to HTK Architects












City of Topeka & Shawnee County
- ‘(‘-’J'

47 JOINT
_/ ECONOMIC
" DEVELOPMENT
¢" ORGANIZATION

T
UWwrted For ?Po«/&%

Agenda Item No. 3H

JEDO Board Meeting
December 11,2019 - 6:00 P.M.

Approval of

JEDO Contract
Agreement for Services

with Go Topeka












(c) GO Topeka will submit to the JEDO quarterly program status reports, as well as
quarterly financial statements within forty-five (45) days after the close of each quarter and an
annual program report and financial statement at the conclusion of each calendar year.

(d) The parties understand that the scope of economic development retention, expansion
and attraction may, in some cases, require that GO Topeka enter into funding commitments that
extend beyond the three (3) year term of this Agreement. For such commitments, GO Topeka
shall obtain the prior approval of the JEDO.

(e) Both parties understand that GO Topeka may incur budgeted expenses that are not
due and payable until after the close of the calendar year. Therefore, the parties may execute a
cash carry-forward (from one year to the next) agreement.

4. Independent contractor; GO Topeka employees.

(a) In performing its duties and responsibilities hereunder, the parties acknowledge and
agree that GO Topeka is an independent contractor and not a partner, officer, agent, or employee
of the JEDQ, the City, or the County.

(b) GO Topeka will secure, all necessary employees, agents, independent contractors and
other personnel required to perform the services under this Agreement. Such personnel shall not
be employees of or have any contractual relationship with the JEDO, the City or the County. GO
Topeka shall have the sole responsibility for the selection, management and termination of all
personnel engaged in the work required under this Agreement. Go Topeka employees shall
reside inside the boundary of the County of Shawnee, Kansas or make their residence within said
boundary within sixty (60) days of their initial employment unless any such affected employee

obtains a waiver of this provision from the JEDO. All of the services required hereunder will be




performed by GO Topeka or under its supervision; all personnel engaged in the work shall be
fully qualified and shall be authorized under state and local law to perform such services.

5. Unlawful discrimination. In carrying out the terms and provisions of this Agreement,
GO Topeka will not unlawfully discriminate against any employee, applicant for employment,
recipient of service, or applicant to receive services because of race, color, religion, sex, age,
disability, ancestry, or national origin. GO Topeka shall take affirmative éction to ensure that
applicants for employment, employees, applicants for service, and recipients of service are
treated equally and fairly without regard to their race, color, religion, sex, age, disability,
ancestry, or national origin. GO Topeka shall, in all solicitations or advertisements for employees
or of services, placed by or on behalf of GO Topeka, state that all qualified applicants shall
receive consideration for employment or services without regard to race, color, religion, sex, age,
disability, ancestry, or national origin.

6. Conflict of interest.

(a) No officer or employee of the City or County, member of the governing body of the
City or County, or other public official of the JEDO who exercises any functions or
responsibilities in the review or approval of matters addressed in this Agreement shall participate
in any decision which affects his/her personal interest, including pecuniary interests, direct or
indirect.

(b) GO Topeka covenants that it presently has no interest and shall not acquire any
interest, direct or indirect, which would conflict in any manner or degree with the performance of
services required to be performed under this Agreement. GO Topeka further covenants that in

the performance of this Agreement no person having such interest shall be employed.







(¢) Information and Reports. As required by the Interlocal Agreement, GO Topeka will
promptly respond to inquiries submitted by voting, as well as non-voting members of the JEDO.
Moreover, GO Topeka shall, at such time and in such form as the JEDO may require, furnish to
the JEDO, any individual member of the JEDO, the City Attorney, the City Manager, and the
County Counselor, such statements, records, reports, data and information as may be requested
pertaining to matters covered by this Agreement. It is understood by both parties that such
requests will not violate the professional code of confidentiality that is maintained between GO
Topeka and its business clients and prospects. Both parties acknowledge that, in the course of
this Agreement, certain confidential information will need to be exchanged. With respect to
information supplied in connection with this Agreement and designated by the disclosing party
as confidential, the recipient agrees to: (i) protect the confidential information in a reasonable
and appropriate manner; (ii) use confidential information only to perform its obligations under
this Agreement; and (iii) reproduce confidential information only as required to perform its
obligations under this Agreement. These requirements shall not apply to information which is (a)
publicly known, (b) already known to the recipient; (c) disclosed to a third party without
restriction; (d) independently developed; or (¢) disclosed pursuant to legal requirement or order,
including the provisions of the Kansas Open Meetings Act, K.S.A. 75-4317, and the Kansas
Open Records Act, K.S.A. 45-215.

(d) Audits and Inspections. GO Topeka shall at any time during normal business hours
make available to the JEDO, any individual member of the JEDO, the City Attorney, the City
Manager, and the County Counselor, all of its records with respect to all matters covered by this
Agreement. Further, such inspections shall not be limited in number or scope. GO Topeka shall

also, at the conclusion of each calendar year, submit to a certified annual audit by a certified




public accounting firm selected by the JEDO, completed in accordance with generally accepted
accounting principles relating to the finances related to this Agreement and make the audit
results available to the JEDO.

(e) Record retention. Financial and project records, necessary supporting data, and
programmatic reports shall be retained for a period of at least three (3) years.

() Inventory. GO Topeka shall maintain an inventory of all expendable supplies and
fixed assets in accordance with the standard fixed asset policies and procedures as approved by
the JEDO and shall annually provide a signed copy to the JEDO.

10. Amendments. This Agreement may be amended by written agreement of the parties.

11. Notices. All notices shall be deemed to be sufficiently given if mailed, postage

prepaid, by certified or registered mail, return receipt requested, addressed as follows:

For GO Topeka: For JEDO:

GO Topeka City Clerk

120 S.E. 6 Ave. City of Topeka
Topeka, KS 66603 215 SE 7™ Street

Topeka, KS 66603
12. Entire agreement. This Agreement represents the entire Agreement between the

parties and may be amended only by written agreement signed by both parties.







City of Topeka & S_h‘flr:ynee County
/.g.:*"'" JOINT

_ 4/ ECONOMIC
4 DEVELOPMENT
© ORGANIZATION

|
HWorted For fr‘wa&%

Agenda Item No. 31

JEDO Board Meeting
December 11, 2019 - 6:00 P.M.

Approval of

2020 GO Topeka Public
Budget and Business Plan






Budgeted Expenditure Summary

GO Topeka Programs Proposed 2020 Approved 2019
Business Attraction & Retention $ 388,162 $ 377,357
Small Business & Enfrepreneurial Ecosystem 455,220 323,539
Women & Minority Owned Business Support 211,150 146,586
Talent Initiatives 272,975 287,581
General Economic Development Activities 74,870 94,370
Total Programming (excl salaries) $ 1,402,377 $ 1,229,423
Economic Development Salaries 827,909 552,392
Full-time eqguivalent headcount 8.5 5.8
Marketing/Communications Services 175,974 174,760
Finance/Administration/HR Services 143,899 175,320
General & Administrative Expenses 101,858 224,238
Total Operating Expenses $2,652,017 $2,356,133
Estimated % of countywide .5 cent sales tax 15.5% 13.9%
Large Business Incentives 1,385,320 2,236,365
Small Business Incentives 450,000 360,000
Special Initiatives 640,170 4,541,178
Total Expenditures 127,507 $ 9,493,876

Budgeted Revenue Summary

Economic Development Sales Tax
Program Sponsorships and Other
Interest and Investment Income

Total Revenue

Proposed 2020

$ 4,833,164

98,343

176,000

S 5,107.507
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JEDO CONTRACT NO. C- -2019

CASH CARRY-FORWARD AGREEMENT

THIS AGREEMENT is entered into this day of December, 2019, by and
between the GROWTH ORGANIZATION OF TOPEKA/SHAWNEE COUNTY, INC., a non-
profit Kansas corporation, hereinafter referred to as “GO Topeka™ and the JOINT ECONOMIC
DEVELOPMENT ORGANIZATION, hereinafter referred to as “JEDO,” a duly organized
separate legal entity authorized by K.S.A. 12-2904(a) which was created by the Interlocal
Agreement between the Board of County Commissioners of the County of Shawnee, Kansas,
hereinafter referred to as “the County,” and the City of Topeka, Kansas, hereinafter referred to as
“the City,” dated April 19, 2016.

WHEREAS, in accordance with the parties’ current Agreement for Services, the parties
mutually desire to enter into this Cash Carry-Forward Agreement.

NOW THEREFORE, IN CONSIDERATION OF THE MUTUAL COVENANTS
CONTAINED HEREIN, THE PARTIES AGREE AS FOLLOWS:

1. GO Topeka shall be permitted to carry forward into 2020 an amount not to exceed
Fourteen Million Five Hundred Thousand Dollars ($14,500,000) for the purpose of providing
economic development services as set forth or referred to in the parties’ current Agreement for
Services.

2. The term of this Cash Carry-Forward Agreement shall be for one (1) year from
January 1, 2020 to December 31, 2020.

3. This Cash Carry-Forward Agreement may be amended by mutual, written

agreement of the parties only.




4. This Agreement represents the entire agreement between the parties and may be
amended only by written agreement signed by both parties.

IN WITNESS WHEREOF, JEDO and GO Topeka have executed this Agreement.

Dated: JOINT ECONOMIC DEVELOPMENT ORGANIZATION

By:
MICHELLE DE LA ISLA, Mayor

Dated: GROWTH ORGANIZATION OF TOPEKA/SHAWNEE
COUNTY, a non-profit Kansas corporation

By:
Name/Title:
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